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The Delaware Register of Regulations is an
official State publication established by authority
of 69 Del. Laws, c. 107 and is published on the
first of each month throughout the year.

The Delaware Register will publish any
regulations that are proposed to be adopted,
amended or repeded and any emergency
regulations promulgated.

The Register will aso publish some or al of
the following information:

Governor’s Executive Orders

Governor’s Appointments

Attorney General’s Opinionsin full text
Agency Hearing and Meeting Notices
Other documents considered to be in the
public interest.

CITATIONTO THE
DELAWARE REGISTER

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:

6 DE Reg. 1541-1542 (06/01/03)

Refers to Volume 6, pages 1541-1542 of the
Delaware Register issued on June 1, 2003.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues)
for the Delaware Register of Regulations is
$135.00. Single copies are available at a cost of
$12.00 per issue, including postage. For more
information contact the Division of Research at
302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS

Delaware citizens and other interested parties
may participate in the process by which
administrative regulations are adopted, amended
or repealed, and may initiate the process by which
the validity and applicability of regulations is
determined.

Under 29 Del.C. 810115 whenever an
agency proposes to formulate, adopt, amend or
repeal aregulation, it shall file notice and full text
of such proposals, together with copies of the
existing regulation being adopted, amended or
repealed, with the Registrar for publication in the
Register of Regulations pursuant to 81134 of this
titte. The notice shall describe the nature of the
proceedings including a brief synopsis of the
subject, substance, issues, possible terms of the
agency action, a reference to the legal authority of
the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
persons may present their views; if in writing, of
the place to which and the final date by which such
views may be submitted; or if at a public hearing,
the date, time and place of the hearing. If apublic
hearing is to be held, such public hearing shall not
be scheduled less than 20 days following
publication of notice of the proposal in the
Register of Regulations. If a public hearing will
be held on the proposal, notice of the time, date,
place and a summary of the nature of the proposal
shall also be published in at least 2 Delaware
newspapers of general circulation. The notice
shall also be mailed to all persons who have made
timely written requests of the agency for advance
notice of its regulation-making proceedings.

The opportunity for public comment shall be
held open for a minimum of 30 days after the
proposal is published in the Register of
Regulations. At the conclusion of al hearings and
after receipt, within the time allowed, of all written
materials, upon al the testimonial and written
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evidence and information submitted, together with
summaries of the evidence and information by
subordinates, the agency shall determine whether
a regulation should be adopted, amended or
repealed and shall issue its conclusion in an order
which shall include: (1) A brief summary of the
evidence and information submitted; (2) A brief
summary of its findings of fact with respect to the
evidence and information, except where a rule of
procedure is being adopted or amended; (3) A
decision to adopt, amend or repeal a regulation or
to take no action and the decision shall be
supported by its findings on the evidence and
information received;, (4) The exact text and
citation of such regulation adopted, amended or
repeded; (5) The effective date of the order; (6)
Any other findings or conclusions required by the
law under which the agency has authority to act;
and (7) The signature of at least a quorum of the
agency members.

The effective date of an order which adopts,
amends or repeals a regulation shall be not less
than 10 days from the date the order adopting,
amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula-
tions, unless such adoption, amendment or repeal
gualifies as an emergency under 810119.

Any person aggrieved by and claming the
unlawfulness of any regulation may bring an
action in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption,
amendment or repeal of a regulation shall be sub-
ject to review until final agency action on the pro-
posal has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court asa
defense in the action.

Except as provided in the preceding section,

no judicia review of a regulation is available
unless a complaint therefor is filed in the Court
within 30 days of the day the agency order with
respect to the regulation was published in the
Register of Regulations.
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6 ERRATA

DEPARTMENT OF NATURAL
RESOURCESAND
ENVIRONMENTAL CONTROL
DivisiON OF AIR AND WASTE MANAGEMENT
AIR QUALITY SECTION
Statutory Authority: 7 Delaware Code, Chapter 60
(7 Del.C. Ch. 60)

Final Proposed Amendment to Subpart B
under SAN 2003-01

REGULATION NO. 38
EMISSION STANDARDS FOR HAZARDOUS
AIR POLLUTANTSFOR SOURCE CATEGORIES

(f) Permit issuance and content.

(1) For each Part 2 application received
according to paragraph (@) of this section, the Department
shall reopen the source’s Regulation 30 permit for cause
according to the requirements of Regulation 30 and shall
impose the requirements in paragraph (f)(3) of this section,
as appropriate, through the Regulation 30 permit. If the
Department has not yet issued a Regulation 30 permit, the
Department shall revise the applicable Regulation 2
operating permit(s) using the procedures in paragraphs 12.4
through 12.6 of Regulation 2.

(2) For each Part 2 application received
according to paragraph (b) or (c) of this section, the
Department shall issue a Regulation 2 construction or
operating permit using the procedures of paragraph 11.2(j) of
Regulation 2, shall reopen the source s Regulation 30 permit
for cause, shall revise the source’s Regulation 30 permit asa
significant permit revision or shall issue a Regulation 30
permit, as applicable, to impose the requirements in
paragraph (f)(3) of this section, as appropriate.

(3) Permit requirements for affected
112(j) sources.
(i) Identification of the affected
112(j) source and the new affected 112(j) source.
(i) An  equivalent emission

limitation established by the Department that reflects
existing source MACT requirements, for the equipment and
activities within the affected 112(j) source, based on the
degree of emission reductions that can be achieved if the
control technologies or work practices are instaled,
maintained and operated properly.

(iii) An equivalent emission
limitation established by the Department that reflects new
source MACT requirements for the equipment and activities
within the affected 112(j) source, based on the degree of
emission reductions that can be achieved if the control
technologies or work practices are installed, maintained and

operated properly.

* PLEASE NOTE: IN THE FOLLOWING PARAGRAPH THE
NUMBER 3 WAS OMMITED, AS IS NOTED BY THE BRACKED
BOLD NUMBERS IN PARAGRAPH (1V).

AS THE REST OF THE FINAL REGULATION WAS NOT
AFFECTED IT ISNOT BEING REPRODUCED HERE.

(iv) In lieu of paragraphs (f)[3](ii)
and (f)[3](iii) of this section, any specific design, equipment,
work practice or operational standard or combination
thereof, when the Administrator or Department determines
that hazardous air pollutants cannot be emitted through a
conveyance designed and constructed to capture such
pollutants, or that any requirement for, or use of, such a
conveyance would be inconsistent with any Federal, State or
local law, or the application of measurement methodology to
a particular class of sources is not practicable due to
technological and economic limitations.

(v) The appropriate provisions of
subpart A of this regulation and the information specified in
paragraphs (f)(3)(v)(A) through (C) of this section.

(A) Any additional emission
limits, production limits, operational limits or other terms
and conditions necessary to ensure practicable enforceability
of the MACT emission limitation.

(B) Compliance certifications,
testing, monitoring, reporting and record keeping
requirements that are consistent with reguirements
established according to Regulation 30.

(C) Compliance dates by which
the owner or operator shall be in compliance with the MACT
emission limitation and all other applicable terms and
conditions of the permit.

() The owner or operator
of an majer affected 112(j) source subject to paragraphs (a),
(b) or (c)(2) of thissection shal comply with existing source
MACT reguirements by the date established in the source's
Regulation 30 or Regulation 2 permit, as applicable. The
compliance date shall not be later than 3 years after the
issuance of the permit for that source, except where the
Department issues a permit that grants an additional year to
comply in accordance with section 112(i)(3)(B) of the Act or
unless otherwise specified in section 112(i).

(I1) The owner or operator
of anew affected 112(j) source subject to paragraph (c)(1) of
this section shall comply with new source MACT
requirements immediately upon startup of the new affected
112(j) source.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text.
Language which is strieken through indicates text being del eted.

Proposed Requlations

Under 29 Del.C. 810115 whenever an agency proposesto formulate, adopt, amend or repea aregulation, it shall file
notice and full text of such proposals, together with copies of the existing regulation being adopted, amended or repealed, with
the Registrar for publication in the Register of Regulations pursuant to 81134 of thistitle. Thenotice shall describe the nature
of the proceedings including a brief synopsis of the subject, substance, issues, possible terms of the agency action, areference
to the legal authority of the agency to act, and reference to any other regulations that may be impacted or affected by the
proposal, and shall state the manner in which persons may present their views; if inwriting, of the place to which and the firel
date by which such views may be submitted; or if at a public hearing, the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not be scheduled less than 20 days following publication of notice of the
proposal in the Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation; The
notice shall also be mailed to all persons who have made timely written requests of the agency for advance notice of its

regulation-making proceedings.

DEPARTMENT OF

ADMINISTRATIVE SERVICES

DI1VISION OF PROFESSIONAL REGULATION
BOARD OF ACCOUNTANCY
24 DE Admin. Code 100
Statutory Authority: 24 Delaware Code
Section 105 (1), (24 Del.C. 8105 (1))

PUBLIC NOTICE

The Board issues these proposed rules pursuant to 24
Del.C. 8105(1) and 29 Del.C. §10115. The Board will
accept written comments from July 1, 2003 through July 30,
2003. The Board will hold a public hearing on the proposed
amendments on July 23, 2003 at 8:30 am. in the second
floor conference room in the Division of Professional
Regulation, Cannon Building, 861 Silver Lake Boulevard,
Suite 203, Dover, DE 19904-2467. Written comments
should be submitted to Sheila Wolfe, Administrative
Specialist, Division of Professional Regulation, at the same
above-listed address.

The Board proposes to amend the Rule 5.2 to delete the
provision that currently permits a person to take the CPA
examination if the applicant expects to meet the Board's
education requirements within 120 days of taking the
examination. The Board proposes a new Rule 11.8,
Computer Based Examinations to provide the rules
governing the administration of the computer based
examination for the Uniform CPA examination including the
period within which an applicant may sit for the examination
and the provisions for conditiona credit for persons

previously taking the paper-and-pencil examination.

Michael F. McTeaggart
Deputy Attorney General

5.0 Examination and Certificate Requirements
5.1 Each applicant for a certificate must provide the
Board with the following:

511 A statement under oath or other
verification satisfactory to the Board that the applicant is of
good character as that term is defined in 24 Dd.C.
§107(a)(1).

5.1.2 Evidence in a form satisfactory to the
Board that the applicant has successfully passed the Uniform
Certified Public Accountant Examination or its successor
examination.

5.1.3 Evidence in a form satisfactory to the
Board that the applicant has successfully completed the
AICPA self-study program "Professional Ethics for CPAS,"
or its successor course, with agrade of not |essthan 90%.

5.1.4 Evidence in a form satisfactory to the
Board that the applicant holds a Master's Degree, a
Baccalaureate Degree or an Associate Degree, with a
concentration in accounting.

5.14.1 The applicant aso must, upon
request, submit proof that the college or university granting
the degree was, at the time of the applicant’s graduation,
accredited by the Middle States Association of Colleges and
Secondary Schools or by another comparable regional
accrediting association. A degree granted by a college or
university not so accredited at the time of applicant’'s
graduation will not be accepted. Graduates of non-United
States (U.S.) degree programs will be required to have their
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credentials evaluated by a credentia evaluation service
acceptable to the Board, to determine equivalency to U.S.
regional accreditation.

5.1.4.2 The concentration in accounting must
be completed at an accredited college or university and
consist of at least 21 semester hours of accounting, auditing,
and federal taxation, either as part of applicant’s Associate,
Baccalaureate or Master's Degree program or subsequent to
the completion of the program. Each applicant must have
completed courses in accounting (including introductory,
intermediate, advanced, and cost accounting), auditing, and
federal taxation as components of the 21 hour concentration
in accounting. Courses must have been completed in al
three areas (i.e. accounting, auditing, and federal taxation).
Coursesin other business subjects, such as banking, business
law, computer science, economics, finance, insurance,
management and marketing will not be accepted as
accounting courses for this purpose.

5.1.4.3 Except for applicants applying under
Section 5.2 of these Rules and Regulations, the educational
qualification required by this subsection contemplates
satisfactory completion of all required courses of study by
the final date for accepting applications for the examination
at which the applicant intendsto sit.

5.2 Applicants requesting to sit for the the Uniform
Certified Public Accountant Examination or its successor
examination must demonstrate that they meet the good
character and education requirements of Sections 5.1.1 and
5.1.4 of these Rules and Regulations. Ar—appheant—whe

11.0 Additional Provisions Concerning Examinations

111 All examinations required under 24 Del.C. Ch.
1 and these Rules and Regulations shall be graded by the
applicable grading service of the organization offering the
examination.

11.2 Applications to sit for the May or November
Uniform Certified Public Accountant examination (“CPA
examination”) shall be submitted in completed form to the
Board’s designated agent by the dates determined by the
Board’s designated agent.

11.3 The CPA examination shall be in the subjects
of accounting and reporting, financial accounting and
reporting, auditing, and business law, and in such other or
additional subjects that may be covered in successor
examinations as may be required to qualify for acertificate.

114 Rules for Examination.

11.4.1 Examinations shall bein writing.

11.4.2 Applicants are permitted to use pencil and
eraser. Calculators provided at the exam site are the only
mechanical devices allowed.

11.4.3 At any examination, an applicant must
prepare and submit to the Board papers on all required
subjects for which he or she does not have current credit for
certification or permit, whichever is applicable.

1144 An applicant who commits an act of
dishonesty or otherwise engages in any other form of
misconduct, will be expelled from the examination room and
may be denied the right to sit for future examinations.

11.45 Applicants will be informed in writing of
the results achieved in each examination.

11.5 Passing Grade on the Unifoom CPA
Examination

11.5.1 Anapplicant for a certificate who receives
a grade of 75 or higher in all four subjects at one
examination shall be deemed to have passed the Uniform
Certified Public Accountant Examination.

1152 An applicant who is taking only the
Accounting and Reporting (ARE) and Financia Accounting
and Reporting (FARE) sections of the CPA examination in
order to apply for a permit to practice public accounting,
who recelves a grade of 75 or higher in both required
subjects, shall be deemed to have passed the applicable parts
of the CPA examination.

11.6 Conditiona Status for Subjects passed in this
State

11.6.1 An applicant who sitsfor al required parts
of either examination and who receives a grade of 75 or
higher in one or more, but less than al subjects passed may
attain conditional status under the following circumstances:

11.6.1.1 To attain conditional status, the
applicant must obtain a grade of 75 or higher in two subjects
and obtain a grade of at least 50 in all subjects not passed.
This minimum grade requirement iswaived if three subjects
are passed at a single examination.

11.6.1.2 To add to conditional status, the
applicant must obtain agrade of at least 50 in all subjects not
passed. Although a grade of less than 50 prevents the
applicant from adding to his or her conditional status, it
aone does not remove or cancel conditional status
previously attained.

11.6.1.3 To pass the examination via
conditional status, an applicant must pass the remaining
subjects within 5 consecutive examinations following the
attainment of conditional status. The conditional period may
be extended at the discretion of the Board, if an applicant is
unable to sit for a given examination because of health,
military service or other circumstances generally beyond the
applicant’s control.

11.6.1.4 An applicant who fails to pass all
subjects required during the 5 consecutive examinations
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following the attainment of conditional status, shall forfeit
all credits and shall, upon application as a new applicant, be
examined again in al subjects.

11.7 Transfer of Credit for Subjects Passed in
Another Jurisdiction

11.7.1  An applicant who has passed one or more
subjects of either examination in another jurisdiction will be
permitted to transfer to this jurisdiction credit for the parts so
passed under the following conditions, and provided the
requirements of Section 11.6 of these Rules and Regulations
have been met:

11.7.1.1 At the time he or she sat for the
examination in the other jurisdiction, he or she met all the
requirements of the statute and regulations to sit for the
examination in Delaware; and

11.7.1.2 At the time he or she makes
application to sit for the examination in Delaware, he or she
meets al the requirements of the Delaware statute and
regulations; and

11.7.1.3 Credit for any subject of the
examination which is transferred from some other
jurisdiction to Delaware will be treated as if that credit had
been earned in Delaware on the same date such credit was
earned in the other jurisdiction, and al time requirements of
Delaware conditional status will be applied to it.

11.7.2 The Board will require satisfactory
evidence from the transferring jurisdiction as to the vaidity
of the credit.

11.7.3 If an applicant has passed all subjects of
either examination in one or more other jurisdictions, but
does not possess a certificate or permit from one of the
jurisdictions in which a subject was passed, transfer of credit
will only be permitted if a satisfactory explanation of such
lack of a certificate or permit is furnished to the Board in
writing. The Board may require a written explanation of
why no certificate or permit was issued from the jurisdiction
in which the final subject was successfully completed.

118 Computer-Based Examination

11.8.1 Effective with the implementation of the
computer-based examination, a candidate may take the
required test sections individually and in any order. Except
as provided in sections 11.8.2 and 11.8.3 of these rules,
credit for any test section(s) passed shall be valid for
eighteen months from the actual date the candidate took the
test section, without having to attain a minimum score on
any failed test section(s) and without regard to whether the
candidate has taken other test sections. The candidate shall
also be subject to the following:

11.8.1.1 Candidates must pass all four test
sections of the Uniform CPA Examination within a rolling
eighteen-month period, that begins on the date that the first
test section is passed.

11.8.1.2 Candidates cannot retake a failed test
section(s) in _the same examination window. An

examination window refers to athree-month period in which
candidates have an opportunity to take the examination
(comprised of two months in which the examination is
available to be taken and one month in which the
examination will not be offered while routine maintenance is
performed and theitem bank is refreshed). Thus, candidates
will be able to test two out of three months within an
examination window.

11.8.1.3 In the event all four test sections of
the examination are not passed within the rolling eighteen
month period, credit for any test section(s) passed outside

the eighteen-month period will expire and that test section(s)
must be retaken.

11.8.2 Effective with the implementation of the
computer-based examination, candidates having earned
conditional credits on the paper-and-pencil examination will
retain conditional credits for the corresponding test sections
of the computer-based examination asfollows:

Paper-and-Pencil Examination Computer-Based Examination

Auditing Auditing and Attestation
Financial Accounting and Financial Accounting and
Reporting (FARE Reporting (FARE

Accounting and Reporting (ARE) Regulation
Business Law and Professional  Business Environment and
Responsihilities (LPR) Concepts

Such candidates will be allowed until October 31, 2005,
or eighteen months from the administration of the last paper-
and-pencil examination, whichever is longer, to complete
any of the remaining test sections of the examination before
the credits earned under the paper-and-pencil examination
expire and the candidate |oses credit.

11.83 The Board may extend the term of
conditional credit validity in cases of substantial hardship as
determined by the Board in its discretion.

11.84 A candidate shall be deemed to have
passed the examination once the candidate holds, at the same
time, valid credit for passing each of the four test sections of
the examination. For purposes of this Regulation, credit for
passing a test section of the computer-based examination is
valid from the actual date of the testing event for that test
section, regardless of the date the candidate actually received
notice of the passing grade.

* PLEASE NOTE: AS THE REST OF THE SECTIONS WERE
NOT AMENDED THEY ARE NOT BEING PUBLISHED. A
COMPLETE SET OF THE BOARD OF ACCOUNTANCY
REGULATIONS ARE AVAILABLE AT:
http://www.state.de.us/r esear ch/profreg/Frame.htm
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DEPARTMENT OF EDUCATION
14 DE Admin. Code 103
Statutory Authority: 14 Delaware Code,
Section 122 (14 Del.C. §122)

PUBLIC NOTICE

The Secretary of Education intends to repeal regulation
215 Strategic Planning. The regulation directs the local
school districts to maintain a strategic planning process. The
local school districts have the authority to administer and
supervise their schools under the Delaware Codein Chapter
10 which includes establishing policies on strategic
planning. In addition, the districts are required by numerous
state and federal laws to produce planning documents. The
Department of Education does not need to regulate the
planning processes of the local school districts.

and-student-achievement.
See 2 DE Reg. 961 (12/1/98)

Education Impact Analysis Pursuant To
14 DEL. C. Section 122(d)

610 Treatment of Severe Discipline Problems
Component

A. TYPE OF REGULATORY ACTION REQUIRED
Re-authorization of Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE
REGULATION

The Secretary of Education intends to re-adopt
regulation 610 Treatment of Severe Discipline Problems
Component (14 Del. C. Section 1604 of Chapter 16
Comprehensive School Discipline Improvement Program
August 1998). The regulation is due for action as per the
regulation review cycle and although adjustments need to be
made to the regulation the regulation is being recommended
for re-adoption until the needed research is completed and
the adjustments can be made.

C. IMPACT CRITERIA
1. Will the re-adopted regulation help improve student
achievement as measured against state achievement

standards? The re-adopted regulation will continue to define
the circumstances for aternative placement options for
students in danger of expulsion from the regular school
program.

2. Will the re-adopted regulation help ensure that all
students receive an equitable education? The re-adopted
regulation ensures that all students receive the same
information concerning alternative placements.

3. Will the re-adopted regulation help to ensure that
al students health and safety are adequately protected? The
re-adopted regulation addresses alternative placements not
health and safety specifically.

4. Will the re-adopted regulation help to ensure that
al students legal rights are respected? The re-adopted
regulation assists in clarifying the legal rights of students
who are in danger of being expelled.

5. Will the readopted regulation preserve the
necessary authority and flexibility of decision making at the
local board and school level? The re-adopted regulation will
preserve the necessary authority and flexibility of decision
making at the local board and school level.

6. Will the re-adopted regulation place unnecessary
reporting or administrative requirements or mandates upon
decision makers at the local board and school levels? The
re-adopted regulation will not place any unnecessary
reporting or administrative requirements or mandates upon
decision makers at the local board and school levels.

7. Will the decison making authority and
accountability for addressing the subject to be regulated be
placed in the same entity? The decision making authority
will remain in the same entity.

8. Will the re-adopted regulation be consistent with
and not an impediment to the implementation of other state
educational policies, in particular to state educational
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies? The re-adopted regulation will be consistent with
and not an impediment to the implementation of other state
educational policies, in particular to state educational
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies.

9. Is there a less burdensome method for addressing
the purpose of the re-adopted regulation? There is no less
burdensome method.

10. What isthe cost to the State and to the local school
boards of compliance with the re-adopted regulation? The
cost to the state and local school boards will remain the
same.
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610 Treatment of Severe Discipline Problems
Component

1.0 Population to be Served: Except as otherwise provided
herein, al students who are expelled by a local school
district or are in danger of being expelled shall be placed in
the aternative program unless the student is expelled for an
offense equivalent to a violation of one of the following: 11
Del.C. 8613 (Assault in the First Degree); or 11 Del.C.
81457 (Possession of a Weapon in a Safe School and
Recreation Zone); or 11 Del.C. 8802 (Arson in the Second
Degree); or 11 Del.C. 8803 (Arson in the First Degree); or
11 Del.C. 8771 (Unlawful Sexual Penetration in the Second
Degree); or 11 Del.C. 8772 (Unlawful Sexua Penetration in
the First Degree); or 11 Del.C. 8773 (Unlawful Sexual
Intercourse in the Third Degree); or 11 De.C. §774
(Unlawful Sexual Intercourse in the Second Degree); or 11
Del.C. 8775 (Unlawful Sexual Intercourse in the First
Degree); or 16 Del.C. 84753A (Trafficking Marijuana,
Cocaine, lllegal Drugs or Methamphetamine).

2.0 Non-referral of Students: In any case in which an
expelled student is not referred to an alternative program, the
decision of the local school district to expel shall state with
specificity the reason for non-referral and the evidence in
support thereof.

3.0 Informing the Legal Guardian: Districts shall inform
the legal guardian of students for whom expulsion is being
considered or who are expelled of the aternative education
options that are then currently available to the students.
These options shall include but not be limited to the
aternative program, GED programs, James H. Groves High
School and others.

4.0 Age/Grade Level to be Served: Eligible students shall
be primarily those who are enrolled in grades 6 through 12,
however students in lower grades may also be served
through these funds.

5.0 Placement in Alternative Programs. Each district shall
establish an Alternative Placement Team to review each case
and prescribe the appropriate placement for each student.
The Placement Team, in concert with the Alternative
Program staff, shall design an Individua Service Plan (ISP)
for each student that will include educational goals,
behavioral goals, and services needed by both the student
and his/her family. The ISP shal include a tentative re-
entry/transition plan. The Alternative Placement Team shall
be composed of a representative of the Alternative Program
staff; a district level coordinator who will be designated by
the superintendent; the building level principal, assistant
principal or other person as appropriate; student’s custodial
adult; guidance counselor and/or school social worker;

representatives from DSCYF such as Youth Rehabilitation
Service or other worker with whom the family isinvolved as
appropriate. Other school, alternative program, or agency
personnel may be invited as needed and determined by the
Placement Team. Students who are being placed in the
Alternative Program as a transition from DSCYF facilities
will have an ISP developed in concert with the DSCYF
facility team, the Alternative Placement Team, and the
student’s custodial adult. If students from either a school
district or DSCYF facility are students with disabilities,
appropriate special education staff shall be included in
placement considerations. The Alternative Placement Team
and the |EP Team may be the same.

6.0 September 30 Enroliment Count: A student enrolled in
an Alternative Program may be counted in the regular school
enrollment count. If enrolled the previous year in a special
education program in the reporting school, the student may
continue to be reported for the same level of special
education service as was received the previous year. |If
enrolled the previous year in a vocational program in the
reporting school, the student may be reported as enrolled in
the next vocational coursein the program series.

7.0 Alternative Program Setting: The Alternative Program
setting shall be apart from the regular school setting,
however, a part of a school building may be used for these
programs so long as the students do not interact with the
regular school population or use any school facility at the
same time as the regular school population. Use of other
agency facilities (Boys and Girls Club, YMCA, YWCA,
etc.) is encouraged. Settings shall meet safety regulations
for student occupancy as outlined in Delaware Code.

8.0 Alternative Program Design: The Alternative Program
shall include an educational program designed to maintain
and improve skills at least in core academic areas such as
English/language arts, mathematics, science, and socia
studies that will alow students to re-enter the regular school
progran with a reasonable chance and expectation for
success. Every effort shall be made to provide courses
comparable to the regular school setting for each student.
Opportunities for academic acceleration will aso be
provided. The academic program should focus on applied
learning activities that encourage students active
participation in the learning process as opposed to work
sheets and other “seat oriented” drill exercises. Credit for
work accomplished in the Alternative Program setting shall
be automatically transferred to the regular school. Included
in the academic core studies should be study skills, test
taking strategies, and academic confidence building.
Counseling and other services shall be delivered on-site for
students.
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9.0 Staffing: Instructional staff shall include at least two
certified teachers in the major academic subject areas who
can provide the lead for academic instruction and at |east two
instructional/service aides. Priority should be given to hiring
staff who are qualified to teach specia education.

10.0 Students With Disabilities: Notwithstanding any of
the provisions to the contrary, students with disabilities shall
be served pursuant to the provisions of Regulation 925,
Children with Disabilities.

See 2 DE Reg. 374 (9/1/98)

EDUCATION IMPACT ANALY SISPURSUANT TO
14 Del.C. Section 122(d)

878 School District Compliance with the Gun Free
School Act

A. TYPE OF REGULATORY ACTION REQUIRED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE
REGULATION

The Secretary of Education intends to amend regulation
878 School District Compliance with the Gun Free School
Act. The title has been changed by removing the words
“School District” to reflect that charter schools must also
comply with this regulation. The number has been changed
to 603 placing the regulation in the Discipline section (600)
of the Regulations of the Department of Education rather
than in the Health and Safety section (800) since the focus of
the regulation is the penalties for gun possession.

The amended version of the regulation still requires
school districts to have a Gun Free Schools policy
implementing the Gun Free Schools Act (20 USC Section
4141) but the policy now also includes charter schools. The
amended regulation continues to contain reporting
requirements but the specific content of those requirements
has been updated to reflect the language of the No Child Left
Behind Act of 2001.

C. IMPACT CRITERIA

1. Will the amended regulation help improve student
achievement as measured against state achievement
standards? The amended regulation addresses safety issues
not academic achievement.

2. Will the amended regulation help ensure that all
students receive an equitable education? The amended
regulation addresses safety issues not equity.

3. Will the amended regulation help to ensure that al
students' health and safety are adequately protected? The
amended regulation addresses safety issues related to the
implementation of the Gun Free Schools Act.

4. Will the amended regulation help to ensure that all
students’ legal rights are respected? The amended regulation
addresses students’ legal rights as part of the implementation
of the Gun Free Schools Act.

5. Will the amended regulation preserve the necessary
authority and flexibility of decision making at the local
board and school level? The amended regulation reflects the
requirements of the Federal statute’s reporting procedures.

6. Will the amended regulation preserve the necessary
authority and flexibility of decision making at the local
board and school level? The amended regulation preserves
the necessary authority and flexibility of decision making at
thelocal board and school level.

7. Will the decison making authority and
accountability for addressing the subject to be regulated be
placed in the same entity? The decision making authority
and accountability for addressing the subject to be regulated
will remain in the same entity.

8. Will the amended regulation be consistent with and
not an impediment to the implementation of other state
educational policies, in particular to state educationa
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies? The amended regulation will be consistent with and
not an impediment to the implementation of other state
educational policies, in particular to state educationa
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies.

9. Is there a less burdensome method for addressing
the purpose of the amended regulation? The Federal statute
requires that the regulation be adopted.

10. What isthe cost to the State and to the local school
boards of compliance with the regulation? There may be
some addition cost to the loca school boards due to
increased reporting requirements but the federal statute
reguires the reporting.
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603 Compliance with the Gun-Free Schools Act

1.0 Each school district and charter school reguesting
assistance under the Elementary and Secondary Education
Act (ESEA) shall have a written policy implementing the
Gun Free Schools Act (20 USC 84141) and 11 Del.C.
81457(j) or its successor statute. At a minimum, the policy
must contain the following el ements:

1.1 A student who is determined to have brought a
firearm to school, or to have possessed a firearm at school,
shall be expelled for not lessthan one year.

1.2 Modification to the expulsion requirement may be
made on a case-by-case basis. Any modification to the
expulsion requirement must be made in writing.

1.3 The definition of “firearm” shall be the same as the

meaning given to the term in 18 USC §921(a).

2.0 Each school district and charter school requesting
assistance under the ESEA shall submit the following to the
Department by June 1 each year, in such form as the
Department requires.

2.1 An assurance that its policies comply with this
regulation and with 11 Del.C. 81457(j) or its successor
statute.

2.2 Descriptions of the expulsions imposed under 11

Del.C. 81457(j) or its successor statute and under the policy
implemented in accord with this regul ation.

3.0 Nothing in this regulation shall alter a district or charter
school’s duties pursuant to the Individuals with Disabilities
Education Act.

PROFESSIONAL STANDARDS BOARD

EDUCATIONAL IMPACT ANALYSISPURSUANT
TO 14 DEL.C. SECTION 122 (d)
1504 Delaware Perfor mance Appraisal System for
Administrators

A. TYPE OF REGULATORY ACTION REQUESTED
New Regulation

B. SYNOPSIS OF
REGULATION

The Professional Standards Board in cooperation and
collaboration with the Department of Education seeks the
approval of the State Board of Education to adopt the
following regulation:

SUBJECT MATTER OF

1504 Delaware Performance Appraisal System for
Administrators

It is necessary to adopt this regulation in order to
comply with changes in statute regarding the evaluation of
the performance of educators. The Delaware Performance
Appraisal System (DPAS I1) isasystem for the evaluation of
educators. The system which has been developed is
research-based, and is digned with the Delaware
Administrator Standards (ISSLC Standards). The system
serves the dua purposes of quality assurance and
professional growth, and contains a component dedicated to
student improvement. The Delaware Performance Appraisal
System reinforces those aspects of the system which apply to
al educators, while acknowledging the differences which
exist among groups of educators. It is necessary that the
existing Department regulation 115  School-Level
Administrator Appraisal Process remain in effect during the
pilot period of the DPAS Il system, as educators in all
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districts except those participating in a pilot of DPAS 11 will
continue to be evaluated under the existing regulations.
Comments received in response to an invitation for
public comment have been considered and changes have
been made in the proposed regulation. Included in the
changes are the restructuring of the challenge process
limiting challenges to summative evauations only,
elimination of reference to the certification of DPAS Il
evaluators, and elimination of the provisions addressing a
pilot. In addition, therubricsfor Domain 1 of the Delaware
Performance Appraisal System for Administrators.

C. IMPACT CRITERIA

1. Will the new regulation help improve student
achievement as measured against state achievement
standards? The new regulation will help improve student
achievement as measured against state achievement
standards by evaluating educator performance and
promoting professional growth of educators. The student

improvement domain is directly related to student
achievement as measured against state achievement
standards.

2. Will the new regulation help ensurethat &l students
receive an equitable education? The new regulation deals
with educator evaluation, not student equity. However,
ensuring that all educators are evaluated using a rigorous
system which focuses on both performance and professional
growth of educators helps to ensure that students receive an
equitable education.

3. Will the new regulation help to ensure that all
students' health and safety are adequately protected? The
new regulation addresses educator evaluation, not students
health and safety.

4. Will the new regulation help to ensure that all
students' legal rights are respected? The new regulation
addresses educator evaluation, not students' legal rights.

5. Will the new regulation preserve the necessary
authority and flexibility of decision makersat the local board
and school level? The new regulation will preserve the
necessary authority and flexibility of decision makers at the
local board and school level.

6. Will the new regulation place unnecessary
reporting or administrative requirements or mandates upon
decision makers at the local board and school levels? The
new regulation will not place unnecessary reporting or
administrative requirements or mandates upon decision
makers at the local board and school levels.

7. Will decision making authority and accountability
for addressing the subjects to be regulated be placed in the
same entity? The decision-making authority and
accountability for addressing the subjects to be regulated
rests with the Professional Standards Board, in collaboration
and cooperation with the Department of Education, and with
the consent of the State Board of Education.

8. Will the new regulation be consistent with, and not
an impediment to, the implementation of other state
educational policies, in particular to state educationa
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies? The new regulation will be consistent with, and not
an impediment to, the implementation of other state
educational policies, in particular to state educationa
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies.

9. Is there a less burdensome method for addressing
the purpose of the new regulation? 14 Del. C. requires that
we promulgate this regulation.

10. What is the cost to the state and to the local school
boards of compliance with the new regulation? There is no
additional cost to local school boards for compliance with
the regulation.

1504 Delawar e Perfor mance Appraisal System for

Administrators

1.0 The Delaware Performance Appraisal System (DPAS
II) for Administrators is a system for evaluating the
performance of administrators and for promoting
professional growth of administrators. In accordance with
14 Del. C. § 1270, this regulation shall be applied to all
administrators who are employed by a Delaware public
schooal, including charter schools, who hold a license under
the provisions of Chapter 12 of Title 14 of the Delaware
Code.

2.0 Definitions: The following words and terms, when used
in this regulation, shall have the following meaning unless
the context clearly indicates otherwise:

“Achievement gap” means the difference in
performance between the overall performance of the
reference group of students (i.e., Caucasians or non low-
income students) and target groups of students (i.e.,
Hispanic, African-American, low-income, etc.)

“Administrator” means an educator who is licensed
and certified as an administrator and is employed in an
instructional role in aschool district or charter schoal.

“Assistance Plan” means an improvement plan which
identifies deficiencies in an administrator’s performance and
defines activities required to improve the deficiencies to a
basic or proficient level for novice administrators, and to
proficient level for experienced administrators.

1

‘Basic” _means performance characteristic of novice
administrators. The practice is inconsistent or uneven. The

administrator knows what to do, but cannot consistently act
upon this knowledge.

“Basic _performance in _a domain” means the
administrator appears to understand the concepts underlying

DELAWARE REGISTER OF REGULATIONS, VOL. 7, ISSUE 1, TUESDAY, JULY 1, 2003




PROPOSED REGULATIONS 15

the standards, and attempts to implement their elements, but

and as otherwise defined by the Standards Board and State

implementation is sporadic, intermittent, or otherwise not

Board but does not include substitute teachers.

entirely successful.
“Basic performance on a summative evaluation”

“Evaluator” means an individual or ateam who has the
credentials to appraise educator performance, as set forth in

means the administrator receives at least four basic ratings

the rules and regulations promulgated under 14 Del. C, §

and no unsatisfactory rating among the four domains under

1271.

the summative evaluation.
“Conclusions’” means any fina determination of an

1

‘' Experienced administrator” means an administrator
who holds a continuing or advanced license and has more

administrator’s overall performance as distinguished,

than three years of experience in the role in which the

proficient, basic or unsatisfactory.

1

' Component” asused herein, means one of the sections
of adomain, as distinguished from “component” asit is used

administrator is employed.
“Frameworks for School Leaders’ means a
framework of professional practice for educators as set forth

in 14 Ddl. C., § 1270, where it means a major section of the

in A Framework for School Leaders. Linking the Interstate

DPAS I system.
“Delaware  Administrator _ Standards’ means

School Leaders Licensure Consortium's “ Sandards for
School Leaders’ to Practice (ETS, 2001).

standards for education administrators approved by the State
Board, as per 14 Del. Admin. Code 1594, Delaware

“ISLLC" means Interstate School Leaders Licensure
Consortium.

Administrator Standards.

1

‘Chronic failure by parents to abide by the Parents

Declar ation of Responsibilities” means multiple failures by
parents to respond to communications from teachers or other

1

‘Mitigating factors” means factors set forth in 14 Del.
C. 8 1270(c) which must be taken into consideration in

measuring student improvement and which include student
absence, student mobility, student chronic noncompliance

school officials and/or failure to attend conferences as

with school rules, chronic failure by parents to abide by the

requested.
“Delaware Performance Appraisal System |I”

Parents’ Declaration of Responsibilities and other factors
that may affect an administrator’s evaluation.

(DPAS I1) means the educator evaluation system developed
and implemented pursuant to 14 Del. C., § 1270.

1

‘Department” means the Delaware Department of
Education.

“Distinguished” means performance characteristic of
master administrators.

1

‘Distinguished performancein a domain” means that
the administrator is a master administrator and makes a

1

‘Multiple measures’ means student performance on
district administered tests pursuant to 14 Del. C. 253(3)(1);

student performance assessments, such as end-of-unit or
end-of-course assessments, student  classroom  work
products; and classroom grades supported by evidence of
student work that demonstrates a student’s performance.
“Novice administrator” means an administrator with
less than three years of experience in the role or_new to

contribution to field, both in and outside of their school or

Delaware.

district.
“Distinguished
evaluation” means

performance on a summative
the administrator receives four

“Other factors that may adversely affect an
administrator’s evaluation” include, but are not limited to.
environmental disruptions over which the administrator has

distinguished ratings, among the four domains of the

no control, an external event, such as the death or serious

summative evaluation.
“Distribution in student achievement” means the
distribution of scores among all students, including those

injury of a student, which impacts the school or district, as
may be jointly agreed upon by the administrator and the
evaluator.

scores disaggregated by income level, gender, race, special
education status, and limited English proficiency

“DSTP” meansthe Delaware Student Testing Program,
and includes DSTP | (reading, writing, and mathematics in

“QOverall performance rating” means a summative
rating of an administrator’s performance on DPAS11.
“Pattern _of ineffective _administration” means a

summative evaluation rating of “unsatisfactory”, “basic, or a

grades 3, 5, 8, and 10 and science and social studies in

combination of basic and unsatisfactory performance on a

grades 4, 6, 8, and 11), and DSTP |l (reading, writing, and

summative evaluation for a period of two consecutive years.

mathematicsin grades 2, 4, 6, 7, and 9) and work sampling at
gradesK and 1).

“Domain” means one of the sections of the Delaware
Performance Appraisal System |1 and, as used herein, means

1

‘ Professional development activities’” means activities
designed to enhance knowledge and skill to promote

continuous  professional  growth and to improve
administrator performance.

the same as component in 14 Del. § 1270 (9c).

1

‘' Educator” means a public school employee who holds
alicense issued under the provisions of 14 Del. C., Chapter

12, and includes teachers, specialists, and administrators,

“Proficient” means there is clear evidence that the
administrator know what to do and does it.

“Proficient performance in a domain” means the
administrator clearly understands the concepts underlying
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the domain and implements them well.
“Proficient performance on a summative evaluation”

administrator does not yet appear to understand the concepts
underlying the domain. The administrator’s performance in

means the administrator receives_no unsatisfactory ratings,

that domain is unacceptable.

and no more than one basic rating among the four domains
of the summative evaluation and does not meet the criteria
for adistinguished rating.

“Rubric survey” is a survey of an administrators's

“Unsatisfactory performance on a summative
evaluation” means an administrator receives one or more
unsatisfactory ratings in the four domains of the summative
evaluation.

performance on the | SL L C standards which is completed by
the administrator, the evaluator, and the individuals directly

1

‘Variety of assessments” means pre- and post-testing,
on-line scores, performances, portfolios, oral presentations,

supervised by the administrator. The evaluator uses data
collected from the completed surveys to inform the overall
rating on Domain 1.

“Satisfactory performance for administrators’

and projects appropriate to the content being assessed.

3.0 Delaware Performance Appraisal System |1 (DPAS 11)
for Administrators. There shall be four components of the

means a summative score of proficient or higher rating in all

Delaware Performance Appraisal System for

of the four areas of the Delaware Performance Appraisal

Administrators.

System for Administrators or a cumulative score of eight or
higher.

“School performance classification” means the
official accountability rating assigned to the school pursuant
to 14 Del. C. 8§ 154.

“School or district improvement plan” means a

3.1 The domains of DPAS Il for Administrators are as
follows:

3.1.1 Doman 1: Assessment  of L eader
Standards provides a direct assessment of the school leader’s
proficiency on the Delaware Administrator Standards, also
known as the Interstate School | eaders Licensure

comprehensive plan, pursuant to 14 De. C., § 805,

Consortium (ISLLC) Standards (Council of Chief State

developed by the school community which sets forth goals

School Officers, 1996). The rubrics, as described in

tied to state and local academic performance standards,

Erameworks for School Leaders (ETS, 2001), areto be used

strategies to achieve those goals, and resources needed to

as a gquide to inform dialogue for both the administrator and

implement strategies. As used herein, it also means the
strategic plan maintained by each school district, pursuant to

the evaluator. The evaluator is not required to assess every
component of the standards in the course of an evaluation.

14 Del. Admin. Code 215.

“Secretary” means the Secretary of the Delaware
Department of Education.

“ Standards Board” means the Professional Standards

Board established pursuant to 14 Del. C, § 1201,
“State Board” means the State Board of Education of

the State of Delaware established pursuant to 14 Del. C, §
104.

“ Student absence” means a student misses more than
15% of classtimein aschool year.

“Student chronic noncompliance with school rules’

3.1.1.1 Standard 1. TheVision of Learning --
The school administrator is an educational leader who
promotes the success of al students by facilitating the
development, articulation, implementation, and stewardship
of a vision for learning that is shared and supported by the

community.

3.1.1.2 Standard 2: The Culture of Teaching
and Learning --A school administrator is an educational
leader who promotes the success of all students by

advocating, nurturing, and sustaining a school culture and
instructional program conducive to student learning and staff

means two or more documented violations of district or

professional growth.

charter school code of conduct.
“Student improvement” means growth over time on

3.1.1.3 Standard 3: The Management of
Learning A school administrator is an educational |eader

the DSTP and other assessment measures toward curriculum
standards, asjointly determined by the administrator and the

who promotes the success of all students by ensuring
management of the organization, operations, and resources

evaluator.

1

‘ Student mobility” means a student attends one school
for less than an entire academic vear from September 30

for asafe, efficient, and effective learning environment.
3.1.1.4 Standard 4: Relationships with the
Broader Community to Foster Learning — A school

through May 31.
“Summative _evaluation” means a collection of

administrator is an educational leader who promotes the
success of all students by collaborating with families and

evidence which results in a summary of an administrator’s

community members, responding to diverse community

performance over time.

1

‘' Unsatisfactory” means the administrator does not yet

interests and needs, and mobilizing community resources.
3.1.1.5 Standard 5: Integrity, Fairness, and

appear to understand the concepts underlying the Ethics in Learning -- The school administrator is an
component. educational leader who promotes the success of all students

1

‘Unsatisfactory performancein a domain” meansthe

by acting with integrity, with fairness, and in an ethical
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manner.

3.1.16 Standard 6: The political, socidl,

economic, legal, and cultural context

learning -- A school

administrator

is an educational

leader who has the

knowledge and skills to promote the success of all students

by understanding, responding to, and influencing the larger

political, social, economic, legal, and cultural contexts.

LEVEL OF PERFORMANCE

STANDARD

UNSATISFACTORY

BASIC

PROFICIENT

DISTINGUISHED

la: TheVision of
Learning

There is little or no evidence

Thereis limited evidence that

There is clear evidence that the

There is clear, convincing, and

that the school leader

the school leader fecilitates

school leader facilitates the

facilitates the development, the development, articulation development aticulation leader facilitates the development,
articulation, implementation, implementation, and implementation, and articulation, _implementation, and

consistent evidence that the school

and stewardship of a vision
for learning that is shared and

stewardship of a vision for
learning that is shared and

stewardship _of a vision for
learning that is shared and

stewardship of avision for learning
that is shared and supported by the

supported by the community.

supported by the community.

supported by the community.

community.

1b: The Culture of

There is little or no evidence

Thereis limited evidence that

There is clear evidence that the

There is clear, consistent, and

Teaching and that the school leader the school leader advocates, school leader _ advocates, convincing evidence that the school

Learning advocates, nurtures, and nurtures, and sustains a nurtures, and sustains a school leader advocates, nurtures, and
sustains a school culture and school culture and culture  and instructional sustains a school culture and
instructional program instructional program program_conducive to student instructional program conducive to
conducive to student learning conducive to student learning learning and staff professional student learning and  staff
and staff professional growth. and staff professional growth. growth. professional growth.

1c: The There is little or no evidence Thereis limited evidence that There is clear evidence that the There is clear, consistent, and

M anagement of that the school |eader ensures the school leader ensures school leader ensures convincing evidence that the school

Learning management of the management of the management of the leader ensures management of the

organization, operations, and
resources for a sefe, efficient,

organization, operations, and
resources for a sefe, efficient,

organization, operations, and

organization, _operations, __and

resources for a safe, efficient,

and effective _learning

and effective learning

and effective learning

resources for a safe, efficient, and
effective learning environment.

environment.

environment.

environment.

1d: Relationships
with the Broader
Community to
Foster Learning

There is little or no evidence

Thereis limited evidence that

There is clear evidence that the

There is clear, consistent, and

that the school leader

the school leader collaborates

collaborates with families

with families and community

school leader collaborates with

convincing evidence that the school

families _and community

leader collaborates with families

and community members,

members, responds to diverse

members, responds to diverse

and community members, responds

responds to diverse community _interests _and community interests and needs, to diverse community interests and
community _interests _and needs, and mobilizes and __mobilizes _community needs, and mobilizes community
needs, and mobilizes community resources. resources. resources.

community resources.

le Integrity,
Fairness and
Ethicsin Learning

There is little or no evidence

Thereis limited evidence that

There is clear evidence that the

There is clear, consistent, and

that the school leader acts

the school leader acts with

school  leader acts  with

convincing evidence that the school

with integrity, with fairness,
and in an ethica manner.

integrity, with fairness, andin
an ethical manner.

integrity, with fairness, and in

leader acts with integrity, with

an ethical manner.

fairness, and in an ethical manner.

1f: The Podlitical,

There is little or no evidence

Thereis limited evidence that

There is clear evidence that the

There is clear, consistent, and

Social, Economic,

L egal, and Cultural
Context

that the school leader has the
knowledge and skills to

the school leader has the
knowledge and skills to

school leader _has  the

convincing evidence that the school

knowledge and  skills to

leader has the knowledge and skills

understand, respond to, and

understand, respond to, and

understand, respond to, and

to understand, respond to, and

influence the larger political,

influence the larger palitical,

influence the larger political,

influence the larger political, social

social, economic, legal, and

social, economic, legal, and

social, economic, legal, and

cultural contexts.

cultural contexts.

cultural contexts.

economic, legal, and cultural
contexts.

Adapted from the Interstate School Leaders Licensure Consortium Standards for

focus on for the year. They will agree upon a target

School Leaders, Council of Chief State Officers, 1996.

3.1.2

Domain 2: Assessment on Goals and

Priorities provides an assessment of progress on goals which
connect to the standards, are organizationally grounded and

performance for each goal, and what levels of performance

constitute

“unsatisfactory”,

“basic”,

“proficient”, or

“distinguished” for each goal. The agreed upon goals and

target performances shall constitute Domain 2, which will be

unique for each administrator. In the event that the evaluator

emphasize the contributions of the leader, are anchored in

and the administrator are unable to agree upon the goals and

analysis of data, and which are mutually established by the

administrator and the evaluator.

target performances for Domain 2, the evaluator will

establish goals and target performances for the

3.1.2.2 Domain 2: Assessment on Goals

3121 The evaluator and the administrator.
administrator will meet to establish, and agree upon, the
number and substance of the goals the administrator will and Priorities
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LEVEL OF PERFORMANCE
Unsatisfactory Basic Proficient Distinguished
2a Thereisno evidence | There is limited or | There is clear and | There is clear, convincing, and

District Goalsand Priorities

that the | unclear evidence | convincing evidence | consistent  evidence that  the
administrator’'s goals | that the | that the | administrator’s goals and professional
and professional | administrator’s goals | administrator’s development activities are aligned to
devel opment and professional | goals and | district goals and superintendent/
activities are aligned | development professional Board priorities. Application of skills
to district goals and | activities are aligned | development and knowledge in this area are clearly

superintendent/

to district goals and

activities are aligned

visible. Administrator sets goals in

Board priorities.

superintendent/

Board priorities.

to district goals and

collaboration  with  others and

superintendent/

articulates them to the staff and

Board priorities.

community.

Application of skills
and knowledge in

this area are clearly
visible.

2b

Goals & Priorities of the

The goas and

The goas and

The gods and

The goals and targets established at

targets established at

targets established at

targets established

the beginning of the evaluation cycle,

Administrator

the beginning of the

the beginning of the

at_the beginning of

lised below, were fully met. The

evaluation cycle

evaluation cycle,

the evaluation cycle,

targets exceeded those established by

listed below, were

listed below, were

listed below, were

the evaluator and the administrator.

not met. The targets

partially met. The

fully met. The

fell well below those

targets fell below

targets met those

established by the

those established by

established by the

evaluator and the

the evaluator and the

evaluator_and the

administrator.

administrator.

administrator.

3.1.3

Domain 3: Assessment on the School

targets is within the administrator’s direct influence, or

or District Improvement Plan provides an assessment of the

control.

The agreed upon goals and target performances

extent to which a school or district reaches important goals

shall constitute Domain 3, which will be unigue for each

in the improvement plan.

3131 At the

beginning of the

administrator.

In the event that the evaluator and the

administrator are unable to agree upon the goals and target

evaluation cycle, the evaluator and the administrator will

performances for the Domain 3, the evaluator will establish

meet to review the school or district improvement plan.

goal s and target performances for the administrator.

During that meeting, the evaluator and the administrator will

identify specific goals and targets for the administrator with

3.1.3.2 Domain 3: Assessment on the School

or District Improvement Plan

respect to the improvement plan and those aspects of the

improvement plan where the achievement of those goals and

3.1.4Domain_4:

Assessment _on Measures of

LEVEL OF PERFORMANCE

Unsatisfactory

Basic

Proficient

Distinguished

3a
School or District.
Improvement Plan

There is no evidence

There is limited or

There is clear and

There is clear, consistent and convincing

that the administrator

unclear evidence that

convincing _evidence

evidence that the administrator had

had any influence,

the administrator had

that the administrator

significant influence, both implicit and

implicit or explicit,

had influence, both

explicit, on the accomplishment of the

on the

implicit and explicit

school or district improvement plan goals.

accomplishment  of

any influence,
implicit or explicit
on the

on the accomplishment

The administrator used the skills and

the school or district

accomplishment  of

of the school or digtrict

knowledge in relation to the improvement

improvement _ plan | the school or district | improvement plan | and hasworked in collaboration with staff
goals. improvement plan | goals, and that a | and community, and aticulated the
goals. limited group was | designto the staff and community.
engaged  with  the
administrator in
planning.

DELAWARE REGISTER OF REGULATIONS, VOL. 7, ISSUE 1, TUESDAY, JULY 1, 2003




PROPOSED REGULATIONS

19

3b:

Unigue School or District
Conditions

There is no evidence

There is limited or

There is clear and

There is clear, convincing and consistent

that the administrator

unclear evidence that

convincing _evidence

evidence that the administrator identified

identified gods that

the adminigrator

that the administrator

goals that focus on the school's or

focus on the school’'s

identified goals that

identified goals that

district’'s unique needs, challenges and

or_district’'s unique

focus on the school’s

focus on the schooal’'s

opportunities.  The administrator has

needs, challenges

or_district’s unique

or__district's _unigue

addressed the gods collaboratively with

and opportunities.

needs, challenges

needs, challenges and

others and articulates decisions/solutions

and opportunities.

opportunities, and has

to staff and community.

used these goals to
inform educational
decisions.

Student Improvement provides an assessment of student
performance based on data from the DSTP._and student

in _achieving those objectives

components of the domain.

achievement in other areas.

In the fall of the evaluation

cycle, the administrator and the evaluator will meet to

discuss the student improvement domain. Each party will

bring data to inform the process of mutually establishing
performance objectives and the criteria for defining success

3.1.4.1Domain 4. Student | mprovement

LEVEL OF PERFORMANCE

Unsatisfactory

Basic

Proficient

Distinguished

The scores fell well

scores fell below the

and the administrator.

below the targets

targets established by

established by the

the evaluator and the

evaluator and the

administrator.

administrator.

4a The DSTP school or | The DSTP school or | The DSTP school or district | The DSTP  school or  district

Uses data from the | district performance | district performance | performance classification | performance classification exceeded

DSTP school or district | classification did not | classification partialy | fully met the targets | the targets established at the beginning

performance meet the targets | met the targets | established at the beginning | of the evaluation cycle. The scores

classification to make | established at the | established at the | of the evaluation cycle. The | exceeded the targets established by the

instructional decisions beginning of the | beginning of the | scores met the targets | evaluator and the administrator.
evaluation cycle. | evaluation cycle. The | established by the evaluator

4b:
Other Measures  of

Other measures of

Other measures of

Other measures of student

Other measures of student achievement

student achievement

student _achievement

achievement met the targets

met the targets established at the

Student Improvement

did not meet the

did not meet the

established at the beginning

beginning of the evduation cycle. The

targets established at

targets established at

of the evaluation cycle. The

evidence provided by the other

the beginning of the

the beginning of the

evidence provided by the

measures _exceeded  the  targets

evaluation cycle. | evaluation cycle. The | other measures met the | established by the evaluator and the
The evidence | evidence provided by | targets established by the | administrator.

provided by the | the other measures | evaluator and the

other measures fel | fell below the targets | administrator.

well  below the | established by the

targets  established | evaluator and the

by the evaluator and | administrator.

the administrator.
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4c: Is unaware of the | Is aware of the | Isvery avareof the | Is proactive in addressing the
Provides evidence of closing the | distribution in student | distribution in | distribution in | digribution in student achievement
achievement gap achievement or makes | student student and uses research-based strategies to

no _effort to close the

achievement and

achievement and

effectively close the gap by addressing

gap by addressing the

makes a limited

makes a concerted

the different needs of individual

different needs of

effort to close the

effort to close the

individual students or

gap by addressing

gap by addressing

students or groups of students. There
is clear evidence that students are

groups _of _students.
Measurable

the different needs

the different needs

achieving at higher levels and that the

of individual

of students or

digribution in student achievement is

discrepancies in | students or groups | groups of students. | being closed. The administrator keeps
student learning | of students. The | There is clear | the staff informed of their progress.
persist. gap in__ student | evidence that the | The administrator provides leadership
achievement is | gap in student | in the identification and use of
beginning to close. achievement is | effective strategies to address the gap

being closed. in student achievement.

3.2 Pursuant to 14 Del. C. 8 1270(c), mitigating factors,

be a summative rating, arrived at in accordance with the

including student absence, student mobility, student chronic

procedures for annual summative evaluation form based on

noncompliance with school rules, chronic failure by parents

ratings on all four domains over the year.

to abide by the Parents’ Declaration of Responsihilities, and
other factors which include, but are not limited to,
environmental disruptions over which the administrator has

3.5 Overal Performance on a Summative Evaluation.
3.5.1 Distinguished Performance  on a
Summative Evaluation — The administrator receives four

no control, an external event, such as the death or serious

distinguished ratings among the four domains of the

injury of a student, which impacts the school or district, as

summative evaluation.

may be jointly agreed upon by the administrator and the
evaluator, that may adversely affect an administrator’s

3.5.2 Proficient Performance on a Summative
Evaluation — The administrator receives no unsatisfactory

evaluation must be taken into consideration in rating Domain

ratings, and no more than one basic rating among the four

4, and must be included in any discussion between the

domains of the summative evaluation and does not meet the

evaluator and administrator.
3.3 Each component within adomain shall be weighted
equally in determining an overall rating for an administrator.

criteriafor adistinguished rating.
3.5.3 Basic Performance on a Summative
Evaluation — The administrator receives at least four basic or

Using a set of scoring quides, each domain will be rated

higher ratings and no unsatisfactory ratings among the four

“distinguished”’, “proficient”, “basic’, or “unsatisfactory”.

domains under the summative evaluation and does not meet

An annual summative evaluation shall be completed for each

the criteriafor arating of proficient or distinguished.

administrator and shall result in a rating of “distinguished”,
“proficient”, “basic”, or “unsatisfactory” for each domain

3.54 Unsatisfactory Performance  _on  a
Summative Evaluation — The administrator receives one or

and an overall rating of performance.
3.3.1A rubric shall be used to rate each domain, as

more_unsatisfactory ratings in _the four domains of the
summative evaluation.

well as to derive the overal rating of the DPAS I
evaluation.

3.3.1.1Distinguished: Administrators at this

3.5.,5 Summative Evaluation Scoring Guide.
3.5.5.1 Evauators use the summative
evaluation scoring guide set forth below to derive an overall

level are master educational |eaders and make a contribution

summative rating for the administrator evaluation.

to the field, both in and outside their school and district.

3.3.1.2Proficient:. The administrator clearly
understands the concept underlying the domain and
implements it well.

3.3.1.3Basic. The administrator appears to
understand the concepts underlying the domain and attempts
to implement its elements. Implementation is sporadic,
intermittent, or otherwise not entirely successful.

3.3.1.4 Unsatisfactory: The administrator
does not yet appear to understand the concepts underlying
the domain.

3.4 Summative Domain Ratings -- Administrators shall

receive _an overal rating, annually, of “distinguished”,
“proficient”, “basic”, or “unsatisfactory”. Such rating shall

DPAS || Summative Evaluation Rubric

Distinguished
Proficient

Proficient

Proficient

Proficient

Proficient

Proficient

W IO I IN|IN|IW| IW| I
=] IO Ik| IO k| IO| 10
o|llo|lo|lo| IO Io| 10| 10

O]l IW|IW| | IN| IO k| IO

Basic
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2 0 2 0 Basic administrator. In the case of a district level administrator,
1 ; 1 6 Q the admiryistrator and his’her supervisor shall jointly identify
= = = = — those individuals who will complete the rubric survey. An
1 1 2 0 Basic annual goal setting conference during which the
1 0 3 0 Basic administrator and his/her supervisor establish goals, identify
6 ; ; 6 Q evidencg that will t_Je used_ to_make iL_quments. and agree
- = = - — upon criteria by which achievement will be measured, will
0 0 4 0 Basic take placein the early fall of theyear. In the event that there
0 1 3 0 Basic is lack of agreement on the goals and targets, the evaluator
; 6 1 1 Unwgctor will mgke the final deternjipation. The administrator and the
= - = = hsalisiactory supervisor shall hold a minimum of two conferences during
1 0 2 1 Unsatisfactory the school year to review progress toward goals and
1 2 0 1 Unsatisfactory objectives, and either the administrator or the supervisor
- may request additional conferences, as necessary. A
1 1 1 1 Unsatisfactory formative evaluation conference form_shall be completed
1 1 0 2 Unsatisfactory during each conference, and signed by both the administrator
0 2 1 1 Unsatisfactory and the evaluator. The supervisor will observe the
6 ; 6 ; UnsiSacior administrator at least twice Qa_ch year to gather datato inform
- = - = hsalisiactory the evaluator on the administrator’s performance on the
1 0 1 2 Unsatisfactory domains. An annual summative evaluation shall be
0 1 2 1 Unsatisfactory completed for each administrator in thefirst threeyearsin a
- given role, and shall result in a rating for each component
0 1 1 2 Unsatisfactory and an overall performance rating of “distinguished”,
0 1 0 3 Unsatisfactory “proficient”, “basic”, or “unsatisfactory”. The administrator
1 0 0 3 Unsatisfactory may submit a summative evaluation response form within
- ten days of receipt of the evaluation, which shall be
0 0 3 1 Unsatisfactory appended to the summative evaluation.
0 0 2 2 Unsatisfactory
0 0 1 3 Unsatisfactory 5.0 Procedures for Experienced Administrators.
6 6 6 ; Unefisacior 5.1 Exneri_enced administrators, those who have three
= = - - hsdustactory or more years in a role shall complete the self evaluation

3.6 Pattern of Ineffective Administration.

3.6.1 An administrator recelves a summative
evaluation with an overall rating of unsatisfactory
performance for a period of two consecutive years.

3.6.2 An administrator recelves a summative
evaluation with an overall rating of basic performance for a
period of two consecutive years.

3.6.3 An_administrator receives summative
evaluations with any combination of basic and unsatisfactory
performance for two consecutive years.

3.6.4 Anoveral rating of unsatisfactory or basic
performance during the pilot year, if any, cannot be used in
establishing a pattern of ineffective administration.

4.0 Proceduresfor Novice Administrators.

4.1 Administrators who are in the first three yearsin a
given role will complete the self evaluation twice each year,
once by November 30 and once by April 30. The rubric
survey for Domain 1 will be completed in the same time
periods by those the administrator directly supervises. Inthe
case of a building level administrator, the survey will be
completed by all teachers directly supervised by the

twice each year, once by November 30 and once by April 30.
The rubric survey for Domain 1 will be completed in the
same time periods by those the administrator supervises. In
the case of abuilding level administrator, the survey will be
completed by al teachers directly supervised by the
administrator. In the case of a district level administrator,
the administrator and his/her supervisor shall jointly identify
those individuals who will complete the rubric survey. An
annual goa setting conference during which the

administrator and his/her supervisor establish goals, identify
evidence that will be used to make judgments, and agree

upon_criteria by which achievement will be measured, will
take place in the fall of the year. In the event that there is
lack of agreement on the goals and targets, the evaluator will
make the final determination The administrator and the
supervisor shall hold a minimum of two conferences during
the school year, and either the administrator or the
supervisor may request additional conferences, as necessary.
The supervisor will observe the administrator at least twice
each year. An annual summative evauation shall be
completed for each administrator in the first three yearsin a
given role, and shall result in a rating for each component
and an overal performance rating of “distinguished”,
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“proficient”, “basic”, or “unsatisfactory”. The administrator
may submit a summative evaluation report response form

8.17 Time lines, including intermediate
progress check-points and a final completion date, must be

within 10 days of receipt of the report, which shal be

specified. These dates may be adjusted by mutual agreement

appended to the summeative evaluation report.

6.0 Evaluators and administrators being evaluated shall sign
al evaluation forms indicating that the documents have been

of the administrator and the evaluator during the Assistance
Plan process.

8.1.8 A record of judgment of satisfactory or
unsatisfactory completion of the assistance plan and the date

reviewed.

7.0 Experienced administrators who receive a rating of

completed, signed by the administrator and the evaluator. In
the event that a judgment of unsatisfactory completion is
made, follow-up procedures shall be set forth by the

“proficient” or “distinguished” may be granted a waiver

evaluator to address the administrator’s continued

from the required one year cycle. During the period in

deficiencies.

which the waiver is in effect, the prescribed rubric surveys,
goal setting conferences and observations shall be conducted

8.2 Assistance plan process. There is an expectation of
mutual development by the evaluator and the administrator

over a two year period, beginning in the fall of one school

of the assistance plan. Both the evauator and the

year and concluding in the spring of the following school

administrator complete a preliminary assistance plan, which

year.

8.0 The goa of an assistance plan is to provide a structured

they meet to review and develop a final, mutually agreed
upon plan. In the event that consensus cannot be reached
between the evaluator and the administrator, the evaluator

vehicle to assist an administrator whose performance is

will develop the assistance plan, which the administrator

unsatisfactory to improve performance to a proficient level.

must follow.

An assistance plan shall be developed for any administrator
whose performance is rated “unsatisfactory” on any domain
of DPASI for Administrators or whose overall rating on the

9.0 School districts and charter schools shall follow the
procedures and use forms and software developed by the

annual summative evaluation is rated “unsatisfactory” or

Department for implementation of DPASII.

“basic” on any domain of DPAS Il for Administrators or
whose overall rating on the annual summative evaluation is

10.0 Challenge Process. A administrator may challenge the

rated “unsatisfactory” or “basic” or receives a score of less

fairness of the evaluation processand the overall conclusions

than eight. The criteria set forth in an assistance plan must

reached in the DPAS |1 summative evaluation.

be designed to result in an overall summative rating of
“proficient” at the conclusion of the assistance plan.
8.1 Assistance plans must include the following:
8.1.1 Definition of the specific deficiencies,

10.1  An administrator may initiate a challenge by
filing a DPAS 1l chalenge form with the evaluator within
ten (10) calendar days of receiving the written evaluation.
The challenge shall set forth the grounds for the challengein

which must be stated in terms of DPAS Il rubrics for

reasonable detail and shall identify the remedy sought.

evaluating the identified domain(s).

8.1.2 Measurable goals for improving the
deficiencies to satisfactory levels. All goals must be directly

10.2  Within ten (10) calendar days of receipt of the
challenge form, the evaluator shall provide a written
response and, if the remedy is granted, the revised evaluation

linked to the Delaware Administrator Standards and DPAS

document shall replace the challenged document. If the

Il rubrics.
813 Clear and specific professional

remedy sought isdenied, the evaluator must state the reasons
for the denial.

development activities (i.e., intervention  strategies  that
relate to the goals and objectives).
8.14 Resources for each professional

10.3 If the administrator is not satisfied with the
decision of the evaluator, he/she may forward the challenge
form and supporting documentation to the District

development activity must be identified and made accessible

Superintendent or charter school administrator or designee

to the administrator. Such resources may include, but are not

for review. The superintendent or charter school

limited to, opportunities for the administrator to work with

administrator or his/her designee shall be a trained, certified

mentors,  curriculum  specidists, and  experienced

evaluator and shall not be a building level administrator in

administrators to implement the Assistance Plan.
8.15 Evidence that must be provided and

the same building as the administrator who filed the
challenge.

behaviors that must be demonstrated at the end of the plan.
These expectations must be stated in terms of DPAS |l

104  Within ten (10) calendar days of receipt of the
challenge form and supporting documentation, the District

rubrics for evaluating the identified domain(s).
8.1.6  Procedures for evaluating and

Superintendent or charter school administrator or designee
shall provide a written response either supporting or not

documenting improvement.

supporting the challenge. If the remedy sought is granted,
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the revised evaluation document replaces the challenged
document.
10.5 If the superintendent is the evaluator, the
provisions set forth in 10.3 and 10.4 above do not apply.
10.6 The decision of the District Superintendent or
charter school administrator or designee shall befinal.

DEPARTMENT OF HEALTH AND

SOCIAL SERVICES

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 107 (31 Del.C. §8107)

PUBLIC NOTICE

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 107, Delaware Health and Social Services (DHSS) /
Division of Social Services /| Medicaid/Medical Assistance
Program is proposing to amend the Title X1X Medicaid State
Plan and the Division of Social Services Manual (DSSM) to
establish the provisions relating to imposing and collecting
copayments for pharmaceutical services from Medicaid/
Medical Assistance clients.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Sharon L. Summers, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware 19720-0906 by July 31, 2003.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

Summary Of The Pharmacy Services Co-payment Policy

This notice is being given to provide information of
public interest with respect to the intent of DSS to amend the
Division of Socia Services Manua (DSSM) and to submit
to the Centers for Medicare and Medicaid Services (CMS)
an amendment to the Title XIX Medicaid State Plan to
establish and implement copayments for pharmacy services.
The following provisions of this amendment shall be
effective on and after October 1, 2003:

« All clients, other than those specifically excluded,

are liable for sharing the cost of Medicaid covered
prescription drugs. Medicaid clients are required to

pay a specific pharmacy co-pay amount for each
prescription filled at a pharmacy participating in the
Medicaid program.

* In accordance with 42 CFR 8447.54, the pharmacy
co-pay amount is based on the Medicaid fee for the
drug being dispensed. @ The co-pay amounts
imposed are as follows:

Medicaid Fee Co-Pay Amount
<$10.00 $.50
$10.01-$25.00 $1.00
$25.01-$50.00 $2.00
>$50.01 or more $3.00

e Cumulative Maximum [42 CFR 8447.54(d)]. Not
applicable, thereis no maximum.

e In accordance with Social Security Act 81916 and
42 CFR 8447.53, copayments are not imposed upon
categorically needy individuals for the following:

e Services furnished to individuals under 21 years of
age;

e Servicesfurnished to pregnant women;

e Services furnished to any individua who is an
inpatient in a hospital, long-term care facility, or
other medical institution;

*  Emergency services,

»  Family Planning services, and,

*  Services furnished to individuals receiving hospice
care.

*  The pharmacy will be advised via the Point-of-Sale
System regarding the client's liability for the drug
co-pay and the amount of the co-pay. When aclient
advises a pharmacy of an inability to pay the
applicable co-pay amount at the time the first
prescription is filled, the pharmacy must dispense
the drug as prescribed, and will be responsible for
pursuing reimbursement of the outstanding co-pay
amount.

*  Providers may refuse to serve only those Medicaid
clients who are subject to the co-pay where the
following conditions are met:

a) The policy of the pharmacy covering
refusal to serve clients because of non-payment of any cost-
sharing amounts must apply to al clients, private-pay,
commercialy-insured, or public;

b) Theclient has one or more outstanding co-
pays;

¢) The client has made no arrangement to
reimburse for al outstanding co-pays;

d) Notification of the refusal to provide
service is carried out in the same manner as is done for all
clients who have outstanding cost-sharing obligations.

e Theclient will remain liable for reimbursement of
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the co-pay amount and will be responsible for
paying the pharmacy when financially able.

* Medicaid will not pay the co-pay amount to the
pharmacy where a client declares an inability to
pay. Provider payment will continue to be that sum
which is the Medicaid fee minus the applicable
client copay amount.

The proposed amendment applies to Medicaid clients.

Specific cost sharing requirements are subject to
approval by the Centers for Medicare and Medicaid Services
(CMS).

DSS PROPOSED REGULATION #03-21a

OMB No.:0938-
AUGUST 1991

Revision: HCFA-PM-91-4 (BPD)

State/Territory: DEL AWARE

Citation 4.18
42 CFR 447.51
through 447.58

Recipient Cost Sharing and Similar

Charges

(@ Unless a waiver under 42 CFR
431.55(g) applies deductibles,
coinsurance rates, and
copayments do not exceed the
maximum  alowable charges
under 42 CFR 447.54.

1916 (a) and (b) (b) Except as specified in items 4.18

of the Act (b) (4), (5) and (6) below, respect

to individuals covered as
categorically needy or as
qualified Medicare beneficiaries

(as defined in section 1905 (p)

(2) of the Act under the plan:

(1) No enrollment fee, premium,
or similar charge is imposed
under the plan.

(2) No deductible, coinsurance,
copayment, or similar charge
is imposed under the plan for
the following:

(i) Services to individuals
under age 18, or under--
[0 Ageil9

[0 Age20

Age2l
Reasonable categories

of individuals who are
age 18 or older, but
under age 21, to whom
charges apply are listed

1916 of the Act,
P.L.99-272,
(Section 9505)

below, if applicable.

(if) Services to pregnant
women related to the
pregnancy or any other
medical condition that
may complicate the
pregnancy.

(iii) All services furnished to
pregnant women.

[J Not applicable.
Charges apply for
services to pregnant
women unrelated to
the pregnancy.

(iv) Services furnished to
any individual who is an
inpatient in a hospital,
long-term care facility,
or other medical
institution, if the
individual is required, as
a condition of receiving
services in the
institution, to spend for
medical care costs all
but a minimal amount of
his or her income
required for personal
needs.

(v) Emergency services if
the services meet the
requirements in 42 CFR
447.53 (b) (4).

(vi) Family planning
services and supplies
furnished to individuals
of childbearing age.

(vii)Services furnished by a
health maintenance
organization in which
the individual is

enrolled.
(viii)Services furnished to an
individual receiving

hospice care, as defined
in section 1905 (o) of
the Act.

(3) Unless a waiver under 42 CFR

43155 (g) applies, nominal
deductible, coinsurance,
copayment, or similar charges are
imposed for services that are not
excluded from such charges
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under item (b) (2) above.
[0 Not applicable.  No such
charges are imposed.
(i) Forany service, no more
than one type of charge
isimposed.

(ii) Charges

apply  to

services furnished to the
following age groups:

O

O @ 0O O

(iii) For

18 or older

19 or older

20 or older

21 or older

Charges apply to
services furnished
to the following
reasonable
categories of
individuals  listed
below who are 18
years of age or
older but under age
21.

the categoricaly

needy and qualified
Medicare beneficiaries,
ATTACHMENT 4.18-

A specifiesthe:

A. Service(s) for
which a charge(s) is
applied,

B. Nature of the

charge imposed on

each service;
Amount(s) of and
basis for
determining the
charge(s);

Method used to
collect the
charge(s);

Basis for
determining
whether an

individual is unable
to pay the charge
and the means by
which  such an
individual is

identified to
providers;

F.  Procedures for
implementing and
enforcing the
exclusions  from
cost sharing

contained in 42
CFR 44753 (b);

and

G. Cumulative
maximum that
applies to Al
deductible,
coinsurance or

copayment charges
imposed on a
specified time
period.

[0 Not applicable.
There is no
maximum.

1916 (c) of 4.18 (b)(4)_]A monthly premium isimposed

the Act

1902 (a) (52)

1916 (d) of

the Act

on pregnant women and infants
who are covered under section
1902 (a) (10) (A) (ii) (1X) of the
Act and whose income equals or
exceeds 150 percent of the
Federal poverty level applicable
to a family of the size involved.
The requirements of section 1916
(c) of the Act ae met.
ATTACHMENT 4.18-D
specifies the method the State
uses for determining the premium
and the criteria for determining
what constitutes undue hardship
for  waving payment of
premiums by recipients.

(5) [ ] For families receiving

extended and 1925 (b)benefits
during a second 6-month of the
Actperiod section 1925 of the
Act, a monthly premium is
imposed in accordance with
sections 1925 (b) (4) and (5) of
the Act.

(6) ] A monthly premium, set on a

sliding scale, imposed on

qualified disabled and working
individuals who are covered
under section 1902 (a) (10) (E)
(ii) of the Act and whose income
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exceeds 150 percent (but does not
exceed 200 percent) of the
Federal poverty level applicable
to a family of the size involved.

ATTACHMENT 4.18-E
Specifies the methods and
standards the State uses for
determining the premium.

The requirements of section 1916
(d of the Act ae met.

NEW STATE PLAN PAGE
Revison: CMS-PM-85-14 (BERC) ATTACHMENT 4.18-A
SEPTEMBER 1985 Page 1

OMB NO.: 093-0193

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE: DELAWARE

A. The following charges are imposed on the categorically needy for services other than those provided under section
1905 (1) through (5) and (7) of the Act:

Type of Charge
Amount and Basis for Determination

Service Deductible Coinsurance Copayment

This co-pay Is effective October 1, 2003 and IS
Pharmacy -0- -0- X based on the nominal ranges specified in 42 CFR
447.54(a8)(3), based on the State fee for the service.

NEW STATE PLAN PAGE ATTACHMENT 4.18-A
Revison: CMS-PM-85-14 (BERC) Page 2
SEPTEMBER 1985 OMB NO.: 093-0193

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE: DELAWARE

B. The method used to collect cost sharing charges for categorically needy individuals:
[ Providersareresponsible for collecting the cost sharing charges from individuals.

[] The agency reimburses providers the full Medicaid rate for services and collects the cost sharing charges from
individuals.
C. Thebasisfor determining whether an individual is unable to pay the charge, and the means by which such an individual is
identified to providers, is described below:

The Pharmacy (Pharmacist) Provider will be advised via the Point-of-Sale System regarding the client's liability for the
drug co-pay and the amount of the co-pay. When a client advises a pharmacy of an inability to pay the applicable co-pay
amount at the time the first prescription is filled, the pharmacy must dispense the drug as prescribed, and will be responsible
for pursuing reimbursement of the outstanding co-pay amount. Providers may refuse to serve only those Medicaid clients who
are subject to the co-pay where the following conditions are met: 1) The policy of the pharmacy covering refusal to serve
clients because of non-payment of any cost-sharing amounts must apply to all clients, private-pay, commercially-insured, or
public; 2) The client has one or more outstanding co-pays; 3) The client has made no arrangement to reimburse for all
outstanding co-pays; 4) Notification of the refusal to provideserviceis carried out in the same manner asis done for al cliets
who have outstanding cost-sharing obligations.

The client will remain liable for reimbursement of the co-pay amount and will be responsible for paying the pharmacy
when financially able. Medicaid will not pay the co-pay amount to the pharmacy where a client declares an inability to pay.
Provider payment will continue to be that sum which is the Medicaid fee minus the applicable client copay amount.
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NEW STATE PLAN PAGE
Revison: CMS-PM-85-14
SEPTEMBER 1985

(BERC)

ATTACHMENT 4.18-A
Page 3
OMB NO.: 093-0193

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE: DELAWARE

D. The procedures for implementing and enforcing the exclusions from cost sharing contained in 42 CFR 447.53 (b) are

described below:

Exclusions from cost sharing requirements are programmed into the Medicaid Management Information System and

the Point-of-Sale (POS) System.

Pharmacy Providers have been informed about applicable service and amount; and, the prohibition of service denial
if client is unable to meet the co-pay amount by the following methods: (1) provider manuals, which are distributed to all

providers; and (2) provider newsletters.

Copayment requirements are set forth in provider manuals, which are distributed, to all providers. The hilling
instructions are updated and transmitted to providers via the Provider Newsletter. These instructions have been incorporated
in the billing instruction section of the provider manuals, which are given to all providers.

E. Cumulative maximums on charges:

[0 Statepolicy does not provide maximums.

[] Cumulative maximums have been established as described below:

14960 Cost Sharing

Section 1902(a)(14) of the Social Security Act permits
states to require certain recipients to share some of the costs
of Medicaid by imposing upon them such payments as
enrollment fees, premiums, deductibles, coinsurance, co-
payments or similar cost sharing charges.

14960.1 Co-Payment Requirement

Effective October 1, 2003, a nominal co-payment

individuals eligible for nursing home care
emergency services
family planning services and supplies
f. hospice services
14960.3 Inability to Pay

The pharmacy provider may not refuse to dispense
the initial prescription(s) subject to the co-payment
requirement on account of the individual's inability to pay

1o |2 |0

—

will be imposed for generic and brand name prescription

the co-payment amount. When a recipient indicates that he

drugs as well as over-the-counter drugs prescribed by a

or _she is unable to meet the co-payment requirement, the

practitioner.
The co-payment is based upon the cost of the drug

pharmacy provider must dispense the initial prescription(s).
Medicaid reimbursement for the prescription(s) will be the

asfollows:

Medicaid Payment for the Co-payment
Drug
$10.00 or less $.50
$10.01 to $25.00 $1.00
$25.01 to $50.00 $2.00
$50.01 or more $3.00

The co-payment is imposed for each drug that is
prescribed and dispensed.
14960.2 Exclusions from Co-payment Requirement
The following individuals and services are
excluded from the co-payment requirement:
a individuals under age 21
b. pregnant women including the postpartum

period

Medicaid fee minus the applicabl e co-payment amount.

The recipient remains liable for the co-payment
amount_and is responsible for paying the pharmacy when
financially able. The pharmacy provider is permitted to
pursue reimbursement of the co-pay from the recipient. The
pharmacy provider may refuse to dispense future
prescription(s) because of any outstanding co-payment
amount.
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DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 107 (31 Del.C. §107)

PUBLIC NOTICE

MEDICAID/MEDICAL ASSISTANCE STANDARDS
FOR PAYMENT OF RESERVED BEDSDURING
ABSENCE FROM LONG-TERM CARE FACILITIES

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and under the authority of Title 31 of the
Delaware Code, Chapter 5, Section 107, Delaware Heath
and Social ServicegDivision of Social Services (DHSS
DSS) publishes this notice pursuant to federal law and
regulations in 42 CFR 88447.40 and 447.205. Under
Medicaid payment regulations in 42 CFR 8447.40, federal
financial participation (FFP) is available if a State plan
includes provision for bed-reservation payments during a
recipient's temporary absence from an inpatient facility.

Current state plan provision required Medicaid to make
payments to long term care facilities to ensure a bed is
reserved for a Medicaid recipient who is temporarily absent
from the long-term care facility due to hospitalization or
leave of absence. Bed reservation payments are limited to
fourteen (14) days per hospitalization in any 30-day period.
This notice is being given to provide information of public
interest with respect to the intent of DSS to amend the
Division of Socia Services Manua (DSSM) and to submit
to the Centers for Medicare and Medicaid Services (CMS)
an amendment to the Title XIX Medicaid State Plan to
reduce "bed hold days' from fourteen (14) to seven (7) days
per hospitalization in any 30-day period, effective October 1,
2003.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning this notice must submit sameto Sharon
L. Summers, Policy and Program Implementation Unit,
Division of Social Services, PO. Box 906, New Castle,
Delaware 19720-0906 by July 31, 2003.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

STATE PLACE UNDER TITLE XI1X UNDER THE
SOCIAL SECURITY ACT
ESTABLISHMENT AND MAINTENANCE OF STATE
AND FEDERAL STANDARDS
STATE OF DELAWARE
ATTACHMENT 4.19-C

Standards for Payment of Reserved Beds During
Absence from Long-Term Care Facilities

Payment will be made for reserving beds in long-term
care facilities for recipients during their temporary absence
for the following purposes:

1. For periods of hogspitalization for acute
conditions up to 44 7 days per hospitalization
in any 30-day period.

2. For leaves of absence up to 18 days per
calendar year as provided for in the recipient's
plan of care.

3. The 18-day leave of absence may be waived as
follows:

If arecipient's physical condition is being
negatively impacted by their emotional need to
be in a family setting, prior approval may be
obtained for a waiver of the 18-day leave of
absence limitation (for other than acute care
hospitalization from the Title XIX Medical
Consultant in order to allow the patient more
time to visit with their family, as long as such
absences are provided for in the recipient's
written plan of care.

To obtain approval, awritten request must
be submitted by the nursing home to the
Nursing Home Coordinator and must include:

1. reason for the request

2. medical summary

3. statement from the nursing home's

medical  director regarding the
medical necessity of the patient being
absent from the home in excess of 18
days per year.

4. anticipated frequency of absence.

The number of days waived must fall
within a six-month period.

Any request for a waiver after the six-
month limit must be resubmitted and approved
for payment to be continued.

Division of Social Services M anual (DSSM)

DSSM 20650 Temporary Absence from Nursing Home
for Hospitalization

If arecipient is hospitalized for a short period of time
and is expected to return to the facility, payment to the
facility may continue for a period of not more than 44 seven
(7) days provided the nursing home agrees to hold the bed
for theresident. Medicaid reimbursement is available for no
more than 44 seven (7) days within any 30-day period. The
30-day count begins with the first day of hospitalization. If
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payments are suspended because the recipient remains
hospitalized more than 44 seven (7) days and the 30 count
expires, a new 30 day count starts with readmission to the
nursing home.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 107 (31 Del.C. §8107)

PUBLIC NOTICE
FOOD STAMP PROGRAM

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 107, Delaware Health and Social Services (DHSS) /
Division of Socia Services / Food Stamp Program is
proposing to amend its policy asit relates to the food stamp
benefits to certain qualified aiens. These mandatory
provisions must be implemented on October 1, 2003, in
accordance with Title IV of the Farm Security and Rural
Investment Act of 2002.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Sharon L. Summers, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware 19720-0906 by July 31, 2003.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

Summary Of Proposed Change

Restores food stamp eligibility to qualified aliens who
are under the age of eighteen (18) regardless of their date of
entry and who are otherwise eligible. Current law requires
them to have been in the country on August 22, 1996.

DSSM 9007.1 Citizenship and alien status

Household members meeting citizenship or alien status
requirements.

The following residents of the United States are eligible
to participate in the Food Stamp Program without limitations
based on their citizenship/alienage status:

1. Personsborn in the 50 states and the District of
Columbia, Puerto Rico, Guam, Virgin Islands, and the

Northern Mariana Islands. Children born outside the United
States are citizens if at least one of the parentsis acitizen;

2. Naturalized citizens or a United States non-
citizen nationa (person born in an outlaying possession of
the United States, like American Samoa or Sawin’s Island,
or whose parents are U.S. non-citizen nationals;

3. Individualswho are:

(A) An American Indian born in Canada who
possesses at least 50 per centum of blood of the American
Indian race to whom the provisions of section 289 of the
Immigration and Nationality Act (INA) apply;

(B) A member of an Indian tribe as defined in
section 4(e) of the Indian Self-Determination and Education
Assistance Act which is recognized as eligible for the special
programs and services provided by the U. S. to Indians
because of their status as Indians,

(C) Lawfully residing in the U. S. and was a
member of a Hmong or Highland Laotian tribe at the time
that the tribe rendered assistance to U. S. personnel by taking
part in amilitary or rescue operation during theVietnam era
beginning August 5, 1964, and ending May 7, 1975;

(i) The spouse or surviving spouse of
such Hmong or Highland Laoctian who is deceased, or

(i) Anunmarried dependent child of such
Hmong or Highland Laotian who is under the age of 22; an
unmarried child under the age of 18 or if a fulltime student
under the age of 22 of such a deceased Hmong or Highland
Laotian provided that the child was dependent upon him or
her at the time of hisor her death; or an unmarried disabled
child age 18 or older if the child was disabled and dependent
prior to the child' s 18th birthday.

4. Individuals who are eligible indefinitely due to
being:

(A) lawfully admitted for permanent residence
(LPR) who can be credited with 40 quarters of work as
determined under Title 1l of the Social Security Act,
including qualifying quarters of work not covered by Title Il
of the Socia Security Act, based on the sum of: quarters the
alien worked; quarters credited from the work of a parent of
the alien before the alien became 18 (including quarters
worked before the alien was born or adopted); and quarters
credited from the work of a spouse of an aien during their
marriage if they are still married or the spouse is deceased.
A spouse cannot get credit for quarters of coverage of a
spouse when the couple divorces before a determination of
eligibility is made. If adetermination of eligibility has been
made based on the quarters of coverage of a spouse, and the
couple later divorces, the alien’s eligibility continues until
the next recertification. At that time, €igibility is
determined without crediting the aien with the former
spouse’s quarters of coverage. (Beginning January 1, 1997,
any quarter in which the alien received any Federal means-
tested benefits does not count as a qualifying quarter. A
parent’s or spouse’s quarter is not creditable if the parent or
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spouse received any Federal means-tested benefits or
actually received food stamps in that quarter. If an alien
earns the 40th quarter of coverage before applying for food
stamps or any other Federal means-tested benefit in that
same quarter, all that quarter toward the 40 qualifying
quarterstotal.);

(B) lawfully in US en—8/22/96 and is now
under 18 years of age;

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 107 (31 Del.C. §8107)

PUBLIC NOTICE
FOOD STAMP PROGRAM

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 107, Delaware Health and Social Services (DHSS) /
Division of Socia Services / Food Stamp Program is
proposing to amend its policies in the Division of Social
Services Manua (DSSM) asit relates to anticipating income
and reporting changes. These mandatory provisions will be
implemented on October 1, 2003.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Sharon L. Summers, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware 19720-0906 by July 31, 2003.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

Summary Of Proposed Changes

* DSSM 9038 — Requires verification of changes in
income when the change is greater than $50 in stead
of the current $25. Removes language about actual
utilities since DSS does not use actual utilities in
food stamps anymore.

e DSSM 9063.3 — Allows States to average the
income of households with fluctuating income
without the household opting to have its income
averaged. Clarifies that conversion of income is
not averaging of income.

* DSSM 9085 — Six-month reporting is now known

as simplified reporting. Changes the reporting
threshold of $25 per month to $50 per month for
regular change reporting households. Adds a
sentence about changes in the sources of income.
For reportable changes in income, alows the
change to be reported within 10 days of the date
when the household receivesitsfirst payment.

* DSSM 9085.2 — clarifies that action is to be taken
on a change that is anticipated to continue into the
month after the month the change is reported.

Citations:
» 7CFR 8§8273.10 and 273.12
e Federa Register, Volume 68, Number 82, Food
Stamp Program: Anticipating Income and
Reporting Changes by FNS/USDA

DSSM 9038 Verification Subsequent to I nitial
Certification

[273.2(F)(8)]

A. Recertification - Verify a change in income er—aetual
dtitity-expenses if the source has changed or the amount has
changed by more than $25 $50. Previously unreported
medical expenses and total recurring medical expenses
which have changed by more than $25 shall also be verified
at recertification. Do not verify incomeif the source has not
changed and if the amount is unchanged or has changed by
$25 $50 or less unless the information is incomplete,
inaccurate or inconsistent. Do not verify total medical
expenses or actual utility expenses claimed by households
which are unchanged or have changed by $25 or less, unless
the information isincomplete, inaccurate or inconsi stent.

Verify any changes in the legal obligation to pay child
support, the obligated amount, and the amount of actua
payments made to nonhousehold members for households
eligible for the child support deduction. Verify unchanged
child support payments only if questionable.

Verify newly obtained Social Security Numbers at
recertification according to procedures outlined in DSSM
9032.5.

Other information which has changed may be verified at
recertification. Do not verify unchanged information unless
the information isincomplete, inaccurate or inconsi stent.

B. Changes - Changes reported during the certification
period are subject to the same verification procedures as
apply at initial certification, except that we shall not verify
changes in income if the source has not changed and if the
amount has changed by $25 $50 or less, unless the
information is incomplete, inaccurate or inconsistent. Do

not verify total medical expenses-eractual-utHity-expenses

unless the information is incomplete, inaccurate or
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inconsistent.

For individuals who are satisfying the ABAWD work
requirements by working, by combining work and
participation in a work program, or by participating in a
work or workfare program that is not operated or supervised
by the State, theindividuals' work hours shall be verified.

9063.3 Income Aver aging
[273.10(c)(3)]

menths:
Income may be averaged when the household has

fluctuating _income. When averaging income, use the
household’s anticipation of monthly income fluctuations
over the certification period. Averages are recalculated at
recertification and when changes in income are reported.

Conversion of income received weekly or biweekly
according to DSSM 9063.2 is not averaging income.

Households which, by contract or by self-employment,
derive their annual income in a period of time shorter than
one (1) year will have that income averaged over a 12-month
period, provided the income from the contract is not received
on an hourly or piecework basis. These households may
include school employees, share croppers, farmers and other
self-employed households. However, these provisions do
not apply to migrant or seasonal farmworkers. The
procedures for averaging self-employed income are
described in DSSM 9075. Contract income which is not the
household's annual income and is not paid on an hourly or
piecework basis shall be prorated over the period the income
isintended to cover.

For food stamp purposes, a contract employee is one
that has an agreement with an employer to work a certain
length of time or perform a specific job. It may be either a
written contract or an implied contract.  Acceptable
verification would be a statement from the employer or a
written document, such as a copy of the contract or

agreement, that shows the terms of employment.
The following shows an example of contract and hourly
work:

A teacher's aid works 10 months of the year for
$9.16 per hour and 6 hours per day. She does not
sign a "contract" but it is implied that she will be
"rehired” for the following school year. Shewill be
considered a contract employee whose income
must be annualized.

An employee who is paid hourly is one that is paid
based on the number of hours he works when there is no
established work schedule such as a handyman who does
odd jobs around the school.

Eaned and unearned educational income, after
allowable exclusions, shall be averaged over the period
which it isintended to cover. Income shall be counted either
in the month it is received, or in the month the household
anticipates receiving it or receiving the first installment
payment, athough it is still prorated over the period it is
intended to cover.

9085 Reporting Changes
[273.12]

Certified food stamp households are required to report the
following changesin circumstances:

Six-Menth Simplified Reporting Reguirements

The following reporting requirements are for all
households except those households where all members are
elderly or disabled without earned income, homeless, or
migrant or seasonal farmworkers:

* Households are required to only report income
changes when the monthly income exceeds 130
percent of the poverty income guideline for the
household size that existed at the time of
certification or recertification.

* When a household's monthly income exceeds the
130 percent of the poverty income guideline, the
household is required to report that change within
ten days after the end of the month that the
household determines the income is over the 130
percent amount.

* Households will not have to report any changes in
the household composition, residence and resulting
changes in shelter costs, acquisition of non-
excluded licensed vehicles, when liquid resources
exceed $2000. and changes in the lega child
support obligation.

Additional ABAWD

reporting requirement  for
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individuals:

* Adultsliving in a home without any minor children
who are getting food stamps because they are
working over 20 hours a week, must report when
they start working less than 20 hours per week.

Reporting requirements for households not eligible for

the six-menth simplified reporting requirements above:

e Changes irthe-sedrees-of-er in the amount of gross
unearned income of more than $25 $50, except
changes in the public assistance grants. Siree-BSS
IEE. prioF K ewle,ege_ of E;” changes h-the-public
wfermation:  Changes reported in person or by
telephone are to be acted upon in the same manner
as those reported on the change report form;

e A change in the source of income, including
starting or stopping a job or changing jobs, if the
change in employment causes a change in income.

* All changes in household composition, such as the
addition or loss of a household member;

»  Changes in residence and the resulting changes in
shelter costs;

* The acquisition of a licensed vehicle not fully
excludable under DSSM 9051 (for non-
categorically eligible househol ds);

e When cash on hand, stocks, bonds, and money in a
bank account or savings institution reach or exceed
a tota of $2,000 (for non-categorically eligible
households);

* Changes in the legal obligation to pay child
support; and

* Changes in work hours that bring an ABAWD
individual below 20 hours per week, averaged
monthly.

Certified households must report changes within ten
(10) days of the date the change becomes known to the
household.

For_reportable changes of income, households must
report the change within 10 days of the date the household
receives itsfirst payment.

An applying household must report al changes related
to its food stamp dligibility and benefits at the certification
interview. Changes, as provided in this Section, which occur
after the interview but before the date of the notice of
eigibility, must be reported by the household within ten (10)
days of the date of the notice.

Only the reporting requirements in this Section and no
other reporting requirements can be imposed by the
Division.

9085.2 DSS Responsibilities: Action on Changes
[273.12(c)]

Take prompt action on al changes to determine if the
changes affect the household's dligibility or allotment. Even
if there is no change in the alotment, document reported
changes in the case file, provide another change report form
to the household, notify the household of the effect of the
change, if any, on its benefits. Document the date of receipt
of the report form or the date a change is reported by phone
or in person. If a household reports a change in income
which is expected to continue for aleast one month beyond
the month in which the change is reported, act on the change
according to DSSM 9085.3 and 9085.4. If DSS fails to take
action on a change within the time limits specified in DSSM
9085.3, restore the lost benefits.

PA households have the same reporting requirements as
any other food stamp household and shall use the change
report form. PA households who report changes to their
workersfor PA purposes will be considered to have reported
the change for food stamp purposes as well.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 107 (31 Del.C. 8107)

PUBLIC NOTICE
Transitional Medicaid Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 107, Delaware Health and Social Services (DHSS) /
Division of Social Services/ Medicaid/Medical Assistance
Program is proposing to amend the policy of the Transitional
Medicaid Program in the Division of Social Services Manual
(DSSM).

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Sharon L. Summers, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by July 31, 2003.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Divison staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.
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SUMMARY OF PROPOSED CHANGES - DSSM
15120.2 AND 15200

This rule amendment corrects language in the recently
revised regulations related to transitional coverage. The
revised regulations were originally adopted on May 10, 2003
in order to continue Medicaid coverage absent a TANF
waiver for familiesthat lose coverage because of earnings.

15120.2 Financial Eligibility

TANF rules on income standards and methodologies
(disregards, exclusions, alocations) apply to Section 1931
Medicaid except as provided in this section.

For Section 1931 Medicaid, there are two income tests
to determine financial eligibility. The first test is a gross
income test and the second is a net income test. For the
gross income test, compare the family's gross income to
185% of the applicable standard of need. For the net income
test, compare the family's net income to the applicable
standard of need.

Financial digibility for both applicant and recipient
families will be calculated using the 30 and 1/3 disregard if
applicable. This disregard allows the deduction of $30 plus
1/3 of the remaining earned income after the standard
allowance for work connected expenses is subtracted.

The $30 plus 1/3 disregard is applied to earned income
for four (4) consecutive months. If Medicaid under Section
1931 or employment ends before the fourth month, the
earner is digible for the disregard for four (4) additional
months upon reapplication or re-employment.

When an earner's wages are so low ($90 or less in the
month) that the income is zero before any part of the $30
plus 1/3 disregard can be applied, that month does not count
as one of the four (4) consecutive months and the earner is
eligible for the disregard for four (4) additional months.

After the $30 plus 1/3 disregard has been applied for
four (4) consecutive months, the 1/3 disregard is removed
from the budget. The $30 disregard continues to be
deducted from earned income for eight (8) consecutive
months. The $30 disregard is not repeated if an individual
stops working or 1931 Medicaid ends before the completion
of the eight (8) consecutive months. 1f 1931 Medicaid ends
and the family reapplies, the $30 disregard from earned
income is continued until the end of the origina eight (8)
consecutive months.

Unlike the $30 plus 1/3 disregard which is dependent
upon the family having sufficient earned income and being
1931 Medicaid recipients, the $30 disregard is for a specific
time period. Thistime period begins when the $30 plus 1/3
disregard ends and is not dependent upon the family having
earned income or 1931 Medicaid.

When an earner has received the $30 and 1/3 disregard
in four (4) consecutive months and the $30 deduction has
been available for eight (8) consecutive additional months,

neither disregard can be applied to earned income until the

individual has not received the—30—and—H3—disregard
Medicaid under Section 1931 for twelve (12) consecutive

months.

All earned income is disregarded for the second and
third months of eligibility.

All earned income is disregarded for recipients for 12
months after employment causes ineligibility.

Any diversion assistance provided does not count as
income.

Resources are not counted for Medicaid under Section
1931.

15200 Transitional M edicaid

The Family Support Act of 1988, PL 100-485,
mandated that effective April 1, 1990, states provide health
care coverage known as Transitional Medical Assistance for
up to twelve months for families who become ineligible for
AFDC due to increased earnings, increased hours of
employment, or loss of earned income disregards.

The Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA), PL. 104-193,
repeaed the AFDC program and replaced it with a program
of block grants to states for Temporary Assistance for Needy
Families (TANF). Delaware implemented its TANF
program, Delaware’'s A Better Chance Welfare Reform
Program (DABC), on March 10, 1997.

Prior to PRWORA, a family’'s eligibility for
Transitional Medicaid was linked to receipt of AFDC.
Under PRWORA, a family’s eligibility for transitional
Medicaid is linked to receipt of Medicaid under Section
15120, "Low Income Families with Children under Section
1931".

The dligibility group described in "Low Income
Families with Children under Section 1931", will be referred
to as "receiving Medicaid under Section 1931" throughout
this section.

Delaware's welfare reform waiver, "Delaware's A
Better Chance Welfare Reform Program™ (DABC) included
a modification to the length of the Transitional Medicaid
period. The DABC waiver extended Transitional Medicaid
benefits for up to 24 months. This waiver expired on
September 30, 2002. DSS will use the option under Section
1931(b)(2)(C) of the Social Security Act to disregard all
earned income for 12 months after employment causes
ineligibility for a family under Section 1931. (See DSSM
15120.2.)

Effective October 1, 2002, Transitional Medicaid
coverage extends for up to oneyear. Theyear is divided into
two periods of six months each. Families who establish
eligibility for Transitional Medicaid prior to October 1,
2002, may be eligible for up to 24 months of Transitional

Medicaid. These are families who establish eligibility for
Transitional Medicaid under the DABC waiver authority.
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Families who establish eligibility for Transitional Medicaid
on or after October 1, 2002, may be eligible for up to 12
months of Transitional Medicaid.

Families must meet the initial eligibility requirements
described in this section to receive the first six months of
coverage. Families can be eligible when their income
exceeds either 185% of the standard of need or the standard
of need.

To continue to receive Medicaid for the second six
months, the family's gross earned income less dependent
care costs must be at or below 185% FPL. Dependent care
costs are for the care of dependent children or incapacitated
personsliving in the home. Family income will be budgeted
prospectively.

HUMAN RELATIONSCOMMISSION
Statutory Authority: 6 Delaware Code,
Section 4506 (6 Del.C. 84506)

PUBLIC NOTICE

The Human Relations Commission in accordance with 6
Del.C. 84506 has proposed changes to Rule 10 and Rule 27
implemented under the Equal Accommodations Act. The
changes clarify that a party or the Division of Human
Relations can move to dismiss a complaint before a hearing
when the Commission lacks jurisdiction or the complaint
does not allege facts to state a claim under the statute. The
dismissal order can be appealed to court.

In addition, the proposed changes toll the time for an
appeal if there has been an application for reconsideration
after a panel hearing. Tolling the appeal time is consistent
with the rules of the courts and other administrative
agencies.

A public hearing will be held at 7:00 p.m. on August
14, 2003 in Room 204 of the MBNA Building, Delaware
State University, Rte.13, Dover, Delaware where members
of the public can offer comments. Anyone wishing to
receive a copy of the proposed rules and regulations may
obtain a copy from the Division of Human Relations at the

Carvel State Building, 820 North French St., 4™ Floor,
Wilmington, DE 19802. Persons wishing to submit written
comments may forward these to the Commission at the
above address. The final date to receive written comments
will be at the public hearing.

The Commission will consider promulgating the
proposed regulations at its regularly scheduled meeting
following the public hearing.

EQUAL ACCOMMODATIONS REGULATIONS
OF THE
STATE HUMAN RELATIONS COMMISSION

Rule 10: Voluntary Termination and Dismissal
A. A—ecase—may—be—dismissed—by—the—Cemplainant

; I ¢ the ol o 4
accommeodation-practice: A case shall be considered to have
been closed or voluntarily terminated upon withdrawal of
complaint by Complainant with or without prejudice prior to
answer by the Respondent. Such withdrawal shall be in
writing. However, after answer by Respondent, a complaint
may be withdrawn with or without prejudice only with the
consent of the Respondent or with approval by the
Chairperson or designee to preserve the public interest.

B._Aﬁer—a—R%penelent—has—FHed—a—Fespense—te—the_ _

may be dismissed for lack of activity in the case for more

than 1 year. Application shall be made in writing by the
Division staff to a Panel or if no Panel has been appointed,
then to the Division Director or Chairperson, stating the
reason for the proposed closing.

C. A case may be dismissed for failure of Complainant
to_cooperate upon application of the Division_staff to the
Panel or if no Panel has been appointed, then to the Division
Director or Chairperson. Failure to co-operate includes, but
is not limited to, failure to keep the Division informed of
Complainant’s current address.

D. A case may be dismissed upon written application
to the Panel by the Respondent or the Division Director
when

1. the Commission does not have jurisdiction to
determine the case; or
2. thefacts alleged do not state a violation of the

law.

E. An application for dismissal by the Respondent
shall show proof of service of the application upon the
Complainant. Complainant shall have 10 days after being
served to respond to the Respondent and Commission.  An
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application for dismissal by the Division shall show proof of
service on all parties and all parties shall have 10 days after
being served to respond to the Commission.

E. A Panel will conveneto consider the application for
dismissal without an evidentiary hearing or oral argument.
The Panel will consider only the facts in the pleadings. The
facts alleged by the claimant will be considered as true for
the purpose of the dismissal proceeding.

G. All notices of case dismissals shall be served on al
parties and shall include a statement of the right to appeal, to

have the case reopened for good cause shown to the Panel, or
if no Panel has been appointed, then to the Division Director

or Chairperson.

Rule 27: Reconsideration

theParty satterney-

Any party within five (5) business days after mailing of
the Final order may apply to the Panel for reconsideration by
briefly and distinctly stating the grounds. T he application
shall show that it was served on the opposing party. Within
five (5) business days after service of such application, the
opposing party may serve and file a brief answer to each
ground asserted. The Panel shall promptly convene to
consider such application for reconsideration. The filing of
such application shall extend the time for judicial review
under 6 Del. C. 84511.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text
added at the time of the proposed action. Language which is strieken through indicates text being deleted. [Bracketed Bold
language] indicates text added at the time the final order was issued. [Braeketed-strekenthredgh] indicates language
deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published in
the Register of Regulations. At the conclusion of all hearings and after receipt within the timeallowed of all written materials,
upon all the testimonial and written evidence and information submitted, together with summaries of the evidence and
information by subordinates, the agency shall determine whether a regulation should be adopted, amended or repealed and
shall issueits conclusion in an order which shall include: (1) A brief summary of the evidence and information submitted; (2
A brief summary of its findings of fact with respect to the evidence and information, except where arule of procedure is being
adopted or amended; (3) A decision to adopt, amend or repea a regulation or to take no action and the decision shall be
supported by its findings on the evidence and information received; (4) The exact text and citation of such regulation adopted
amended or repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals aregulation shall be not less than 10 days from the
date the order adopting, amending or repealing aregulation has been published in itsfina form in the Register of Regulations,
unless such adoption, anendment or repea qualifies as an emergency under 8101109.

at 8:30 am. in the Second Floor Conference Room of the
Cannon Building, 861 Silver Lake Blvd., Dover, Delaware
to consider the proposed revisions. Notice of the public
hearing was published in the Delaware Register of
Regulations dated January 1, 2003 and two Delaware
newspapers of genera circulation.

3. The notice invited the public to submit written
comments regarding the proposed revisions.

4. A hearing was held on February 20, 2003, at which

DEPARTMENT OF

ADMINISTRATIVE SERVICES
DI1VISION OF PROFESSIONAL REGULATION
BOARD OF CHIROPRACTIC
24 DE Admin. Code 700
Statutory Authority: 24 Delaware Code,
Section 706(a)(1)) (24 Del.C. 706(a)(1))

ORDER
Summary Of The Evidence

There were no written or verbal comments concerning
the proposed Rule and Regulation.

Findings Of Fact

The Board of Chiropractic ("Board') makes the
following findings of fact pursuant to 29Del.C. §10118(b):

1. Pursuant to 24 Del.C. §8706(a), the Board proposed
to revise its existing Rules and Regulations, in order to set
forth provisions and procedures concerning the retention,
procurement and disposal of patient records, including when
a chiropractor is on inactive status, leaves Delaware, or
terminates his or her practicein Delaware, or when a patient
changes care to anew chiropractor.

2. Pursuant to 29 Del.C. 810115, notice was given to
the public that a hearing would be held on February 20, 2003

a quorum of the Board was present to hear public comment,
deliberate and render a decision.

5. No written comments were received prior to and at
the February 20, 2003 hearing and no person appeared at the
hearing concerning the proposed revisions.

6. The Board reviewed and discussed the proposed
revisions to Rule 5.0. Rule 5.0 is changed in order to be
consistent with other State law, and establishes the
requirements and procedures for retention, patient-
procurement and disposal of patient records. The proposed
revisions also set forth the requirements and procedures
concerning patient records as to when a chiropractor is on
inactive status, leaves Delaware, or terminates his or her
practice in Delaware, and when a patient changes from the
care of one chiropractor to a new chiropractor. It further
provides that any patient records may be permanently
disposed in a manner that ensures confidentiality of the
recordsif: the records have not been procured within 7 years
after achiropractor terminates practice or leaves the State, or
the patient has not treated within 7 years from the date of the
last treatment. The Board finds the proposed revisions serve
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to clarify and update 24 Del.C. Ch. 7 and its Rules and
Regulations.

Text And Citation

The text of the Rules and Regulations hereby
promulgated are as it appeared in the Delaware Register of
Regulations, Vol. 6, Issue 7 (January 1, 2003), which is
attached hereto and incorporated herein as Exhibit A with
the revisions noted.

Decision And Order

NOW THEREFORE, by unanimous vote of the Board,
it is the decision and order of the Board that the Rules and
Regulations are adopted in the text as it appeared in the
Delawvare Register of Regulations, attached as Exhibit A
with the revisions noted. A copy of the revised Rules and
Regulations is attached hereto and incorporated herein as
Exhibit B. The effective date of this Order and the Rules and
Regulations is ten (10) days after the date the Order is
published in its fina form in the Delaware Register of
Regulations pursuant to 29 Del.C. §10118(g).

IT ISSO ORDERED this 15th day of May, 2003.
State Of Delaware, Board Of Chiropractic:

Michael Kelman, D.C., President

W. Monroe Hearne, Secretary

Bryan Errico, D.C., Professional Member
Gary Morgan, D.C., Professional Member

TamaraBlossic, D.C., Professional Member®
Rebecca Gates, Public Member

Attest:
Judy Letterman, Administrative Assistant to the Board

1.0 Chiropractic Defined; Limitations of Chiropractic
License

2.0 Officers, Meetings; Quorum

3.0 Certification

4.0 Continuing Education

5.0 Issuance of License; Renewal; Inactive Status,
Reinstatements.

6.0 Groundsfor Discipline

7.0 Licenseto Practice

8.0 Voluntary Treatment Option (See 4 DE Reg. 1940

1. Dr. Blossic and Ms. Gates, members of the Board,
were not present at the February 20, 2003 public hearing and
therefore, their signatures are not included in this decision
and order.

(6/1/01)
1.0 Chiropractic Defined; Limitations of Chiropractic
License
1.1 An adjunctive procedure not otherwise prohibited
by Chapter 7 which aids and or assists the chiropractor in
providing chiropractic care and includes by way of example
and is not limited to:
» Acupuncture Procedures
» Physiological Therapeutics
 Diet and Nutritional Programs
 Rehabilitation/Exercise Programs
(See 4 DE Reg. 1940 (6/1/01)

2.0 Officers; Meetings, Quorum

The Board will hold elections for the offices of
President and Secretary at the regularly scheduled meeting in
October of each year or as soon thereafter as practical.
Vacancies occurring in an office shall be filled for the
remainder of the term in the month following the vacancy or
as soon thereafter asis practical.

3.0 Certification

Certification in any nationally recognized specialty for a
licensee requires a minimum of one hundred (100) or more
hours of certified training beyond and in addition to any
courses or training received toward a degree of Doctor of
Chiropractic.  Certification in any nationally recognized
chiropractic specialty or technique requires that the licensee
shall have completed all requirements for recognition as a
practitioner of such chiropractic speciaty or technique by
the nationally recognized certification body.

4.0 Continuing Education.
4.1 Continuing Education for New Licensees:

4.1.1 At the time of the initial license renewal,
some individuals will have been licensed for less than two
(2) years. Therefore, for these individuals only, the
continuing education hours will be pro-rated as follows:

License Granted During First Year:Credit Hours

Required:
July 1 - December 31 24 hours
January 1 - June 30 18 hours

License Granted During Second Year: Credit

Hours

Required:
July 1 - December 31 12 hours
January 1 - June 30 6 hours

4.2 Continuing Education for Licensees other than new
licensees:

421  Unless otherwise excused by the Board for

good cause such as illness, extended absence from the
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country, or unique personal hardship which is not the result
of professional negligence or inadvertence, all Chiropractors
seeking renewal more than two (2) years from initia
licensure or reinstatement of alapsed license must provideto
the Board adequate proof of the satisfactory completion of
twenty four (24) hours of Board approved continuing
education within the immediately preceding two (2) year
period.

422 Proof of continuing education shall be
received at the Division of Professional Regulation, Dover,
Delaware, no later than April 30th of the reporting year and
shall be received every 2 years after such date. Continuing
education completed before April 30th of the reporting year
shall not be carried over to the next renewal period. The
Board has the right to conduct an audit of the proof of
continuing education submitted by licensees.

(See 4 DE Reg. 1940 (6/1/01)

5.0 Issuance of License; Renewal; Inactive Status;
Reinstatements; Retention of Patient Records (24 Del. C.
§ 709)

5.1 The Biennid licenses granted by the Board shall
automatically terminate on June 30th of each even numbered
year or on such other date as is specified by the Division of
Professional Regulation. It is the responsibility of the
licensee to file a renewal application with the Board. The
failure of the Board to notify a licensee of his’her expiration
date does not in any way relieve the licensee of the
requirement of filing a renewal application with the Board.
A licenseewho fails to renew alicense before the expiration
date may renew on alate basis for a period not to exceed one
(1) year.

5.2 Inactive Status and Termination of Practice. Any
licensee who seeks to be placed on inactive status or

terminates-his-er-herpractiee who is terminating his or_her

licensee to permit patients to procure their records. Any
patient records that have not been procured within 7 years
after the licensee terminates his or her practice or leaves the
State may be permanently disposed of in a manner that
ensures confidentiality of the records.

5.3 Retention of Patient Records. Patient records must
be retained by the Chiropractor or arrangements made for the
maintenance and retention of patient records for seven (7)
years from the date of the last treatment.

5.4 Whenever a patient changes from the care of one
Chiropractor to another Chiropractor and upon the request of
either the new Chiropractor or the patient the previous
Chiropractor (a) may charge for the reasonable expenses of
copying the patient's records and upon receiving payment for
such expenses, shall transfer the patient's records to the new
Chiropractor, or (b) if there is no copying charge, shall
transfer the records of the patient to the new Chiropractor,
within areasonable time frame. Alternativdy, if the patient
and new Chiropractor agree, the Chiropractor may forward
to the new Chiropractor a summary of the patient'srecordsin
lieu of the entire record at no charge to the patient. If a
patient changes care from one Chiropractor to another
Chiropractor, and fails to notify the previous Chiropractor or
leaves the care of the previous Chiropractor for a period of 7
years from the date of the last treatment and fails to notify
the previous Chiropractor, or fails to request the transfer of
records to the new Chiropractor, then the previous
Chiropractor shall maintain said records for a period of 7
years from the date of last treatment, after which time the
records may be permanently disposed of in a manner that
ensures confidentiality of the records.

5.5 This rule shall not apply to a Chiropractor who has
seen or treated a patient on referral from a Chiropractor and
who has provided a record of the diagnosis or treatment to
another chiropractor, hospital or agency which has provided

practice in this State or is leaving this State and is not
transferring his or her records to another chiropractor shall
notify the Board in writing and notify all patients treated
within the last three (3) years by publication in a newspaper
of general circulation throughout the State of Delaware and
offer to make the patients records available to the patient or
his or her duly authorized representative. Except in an
emergency situation where as much notice as is reasonably
possible shall be given, the notice by publication shall be
made at least ninety (90) days prior to termination of the
practice or leaving the State and must be published at least 3
times over this ninety (90) day period and must explain how

a natlent can procure his or her natlent records exeept—H%an

pessblesha“—begwen All patlents who have not requested
their records thirty (30) days prior to the termination of the

licensee's practice or the licensee leaving the State frem
soeh—publication-of—netice shall;—within—thirty—days-ef-the
elosing-ef-the-business; be notified by first classmail by the

treatment for the patient.

5.6 A Chiropractor or the personal representative of the
estate of a Chiropractor who disposes of patient records in
accordance with the provisions of this rule is not liable for
any direct or indirect loss suffered as a result of the disposal
of apatient's records.

(See 4 DE Reg. 1940 (6/1/01)

6.0 Groundsfor Discipline

6.1 Unprofessona Conduct in Advertising. Any
Licensee who advertises or holds out to the public that he or
she is a specidist in any specific chiropractic or adjunctive
procedure without having a valid current certification as
having special training and/or certification in such procedure
or procedures from a recognized certification body is guilty
of unprofessional conduct.

6.2 Examples of Unprofessional Conduct in
Advertising and Promotional Practices. The following
advertising and promotional practices are deemed to be
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misleading, false, deceptive, dishonorable and/or unethical
and shall constitute unprofessional conduct by alicensee:

6.21 The use of testimonials without written
permission of that doctor's patient.

6.22  Offering free or discounted examinations
unless all charges associated with such examinations,
including all x-ray fees and charges, are conspicuously set
out in writing at the time of and in conjunction with such
offer and unless such examinations are offered regardless of
the availability of insurance coverage of any recommended
subsequent treatment.

6.2.3 The use of unjustified or exaggerated
claims, promises or statements which guarantee or strongly
imply cure or successful treatment or are otherwise false,
fraudulent, deceptive, or misleading.

6.24  Willful falure to identify licensee as a
Doctor of Chiropractic, Chiropractor or Chiropractic
Physician.

6.3 Unprofessional conduct with Patient, Employees,
or Co-workers. Sexual misconduct in violation of a statute
of the State of Delaware or any State or Commonwealth
where such conduct takes place, involving a licensee and a
patient, employee or co-worker shall be deemed to be
unprofessiona conduct.

(See 4 DE Reg. 1940 (6/1/01)

(See 6 DE Reg. 270 (9/1/02)

7.0 Licenseto Practice

A Chiropractor licensed elsewhere but not licensed in
the State of Delaware may practice chiropractic within the
State of Delaware only in consultation with a duly Delaware
licensed Chiropractor for not more than ten (10)
consultations in any twelve (12) month period, which
consultations shall be limited to examination,
recommendation or testimony in litigation.

8.0 Voluntary Treatment Option

Any member of the public or a licensee may make a
written report, signed by the complainant, of chemical
dependency or impairment affecting any person regulated by
the Board pursuant to 29 Del.C. §88807(n).

8.1 If the report is received by the chairperson of the
regulatory Board, that chairperson shall immediately notify
the Director of Professional Regulation or his’her designate
of the report. If the Director of Professional Regulation
receives the report, he/she shall immediately notify the
chairperson of the regulatory Board, or that chairperson's
designate or designates.

8.2 The chairperson of the regulatory Board or that
chairperson's designate or designates shall, within 7 days of
receipt of the report, contact the individual in question and
inform him/her in writing of the report, provide the
individual written information describing the Voluntary
Treatment Option, and give him/her the opportunity to enter

the Voluntary Treatment Option.

8.3 In order for the individual to participate in the
Voluntary Treatment Option, he/she shall agree to submit to
a voluntary drug and alcohol screening and evaluation at a
specified laboratory or headth care facility. This initia
evauation and screen shall take place within 30 days
following notification to the professional by the participating
Board chairperson or that chairperson's designate(s).

8.4 A regulated professional with chemical dependency
or impairment due to addiction to drugs or alcohol may enter
into the Voluntary Treatment Option and continue to
practice, subject to any limitations on practice the
participating Board chairperson or that chairperson's
designate or designates or the Director of the Division of
Professional Regulation or his’her designate may, in
consultation with the treating professional, deem necessary,
only if such action will not endanger the public health,
welfare or safety, and the regulated professional enters into
an agreement with the Director of Professional Regulation or
his’her designate and the chairperson of the participating
Board or that chairperson's designate for a treatment plan
and progresses satisfactorily in such treatment program and
complies with &l terms of that agreement. Treatment
programs may be operated by professional Committees and
Associations or other similar professional groups with the
approva of the Director of Professional Regulation and the
chairperson of the participating Board.

8.5 Failure to cooperate fully with the participating
Board chairperson or that chairperson's designate or
designates or the Director of the Division of Professiona
Regulation or his/her designate in regard to the Voluntary
Treatment Option or to comply with their requests for
evaluations and screens may disqualify the regulated
professional from the provisions of the Voluntary Treatment
Option, and the participating Board chairperson or that
chairperson's designate or designates shall cause to be
activated an immediate investigation and institution of
disciplinary proceedings, if appropriate, as outlined in
subsection (h) of this section.

8.6 The Voluntary Treatment Option may require a
regulated professional to enter into an agreement which
includes, but is not limited to, the following provisions:

8.6.1  Entry of the regulated professional into a
treatment program approved by the participating Board.
Board approval shall not require that the regulated
professional be identified to the Board. Treatment and
evaluation functions must be performed by separate agencies
to assure an unbiased assessment of the regulated
professional’s progress.

8.6.2  Consent to the treating professional of the
approved treatment program to report on the progress of the
regulated professional to the chairperson of the participating
Board or to that chairperson's designate or designates or to
the Director of the Division of Professional Regulation or
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his’her designate at such intervals as required by the
chairperson of the participating Board or that chairperson's
designate or designates or the Director of the Division of
Professiona Regulation or his/her designate, and such
person making such report will not be liable when such
reports are made in good faith and without malice.

8.6.3 Consent of the regulated professional, in
accordance with applicable law, to the release of any
treatment information from anyone within the approved
treatment program.

8.64 Agreement by the regulated professional
to be personaly responsible for all costs and charges
associated with the Voluntary Treatment Option and
treatment program(s). In addition, the Division of
Professional Regulation may assess a fee to be paid by the
regulated professional to cover administrative costs
associated with the Voluntary Treatment Option. The
amount of the fee imposed under this subparagraph shall
approximate and reasonably reflect the costs necessary to
defray the expenses of the participating Board, as well as the
proportional expenses incurred by the Division of
Professional Regulation inits services on behalf of the Board
in addition to the administrative costs associated with the
Voluntary Treatment Option.

8.6.5 Agreement by the regulated professional
that failure to satisfactorily progress in such treatment
program shal be reported to the participating Board's
chairperson or his’her designate or designates or to the
Director of the Division of Professional Regulation or hig/
her designate by the treating professional who shall be
immune from any liability for such reporting made in good
faith and without malice.

8.6.6  Compliance by the regulated professional
with any terms or restrictions placed on professional practice
as outlined in the agreement under the Voluntary Treatment
Option.

8.7 Theregulated professional’s records of participation
in the Voluntary Treatment Option will not reflect
disciplinary action and shall not be considered public records
open to public inspection. However, the participating Board
may consider such records in setting a disciplinary sanction
in any future matter in which the regulated professional’s
chemical dependency or impairment is an issue.

8.8 The participating Board's chairperson, his/her
designate or designates or the Director of the Division of
Professiona Regulation or his/her designate may, in
consultation with the treating professional at any time during
the Voluntary Treatment Option, restrict the practice of a
chemically dependent or impaired professiond if such action
is deemed necessary to protect the public health, welfare or
safety.

8.9 If practice is restricted, the regulated professional
may apply for unrestricted licensure upon completion of the
program.

8.10 Failure to enter into such agreement or to
comply with the terms and make satisfactory progress in the
treatment program shall disqualify the regulated professional
from the provisions of the Voluntary Treatment Option, and
the participating Board shall be notified and cause to be
activated an immediate investigation and disciplinary
proceedings as appropriate.

8.11 Any person who reports pursuant to this
section in good faith and without malice shall be immune
from any civil, criminal or disciplinary liability arising from
such reports, and shall have his'her confidentiality protected
if the matter is handled in anondisciplinary matter.

8.12 Any regulated professional who complies with
al of the terms and completes the Voluntary Treatment
Option shall have his’her confidentiality protected unless
otherwise specified in a participating Board's rules and
regulations. In such an instance, the written agreement with
the regulated professional shall include the potential for
disclosure and specify those to whom such information may
be disclosed.

(See 4 DE Reg. 1940 (6/1/01)

(See 5 DE Reg. 1959 (5/1/02)

DI1VISION OF PROFESSIONAL REGULATION
BOARD OF MASSAGE & BODYWORK
24 DE Admin. Code 5300
Statutory Authority: 24 Del.Code,
Section 5306(1) (24 Del.C. 85306(1))

ORDER

Pursuant to 29 Del.C. 810113(b) and 24 Ddl.C.
§5306(1), the Delaware Board of Massage and Bodywork
(“the Board”) hereby issues this Order adopting proposed
Rule amendments to Rules 6.3.1, 6.3.2, 6.3.2.1, and 6.3.2.6.
Following notice and a public hearing held on May 1, 2003,
the Board makes the following findings and conclusions:

Summary Of Evidence and Information Submitted

1. TheBoard posted public notice of the proposed rule
amendments in the April 1, 2003 Register of Regulations
and in two newspapers of general circulation. The proposed
rule amendments propose to revise Rule 6.3 of the current
Rulesasfollows: 1)amend Rule 6.3.1 to clarify that for each
biennial licensing period, the Board requires that eighteen
(18) of twenty-four (24) credits required of massage
therapists be received in supervised in-class, hands-on study
of the “practice of massage and bodywork,” and that nine (9)
of the required twelve (12) credits required for massage
technicians must be received in supervised in-class, hands-
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on study of the “practice of massage and bodywork”;
2)amend Rule 6.3.2 to clarify that, for each biennial
licensing period, massage therapists may complete up to six
(6) of the required twenty-four (24) hours in course areas
listed in Rules 6.3.2.1-6.3.2.6 and that massage technicians
may complete up to three (3) of the required twelve (12)
hoursin the course areas listed in Rules 6.3.2.1-6.3.2.6; and
3) amend Rules 6.3.2.1 and 6.3.2.6 to clarify the courses that
are acceptable for continuing education credit requirements
of Rule 6.3.2.

2. The Board received no written public comments
prior to the public hearing. The Board received no public
comments at the public hearing on May 1, 2003.

Findings of Fact and Conclusions

3 The public was given notice and an opportunity to
provide the Board with comments in writing and at a public
hearing. No comments were received from the public.

4. The proposed rule changes to Rule 6.3 would
clarify the Board's continuing education requirements for
massage therapists and massage technicians. The proposed
rule changes to Rule 6.3.2.1 and 6.3.2.6 would clarify the
acceptable courses for continuing education credit.

5. The Board concludes that the proposed rule
changes are a necessary improvement for clarification of the
continuing education requirements. The Board concludes
that the proposed rule changes will alow for better
compliance with and understanding of the Board's
continuing education requirements by massage therapists
and massage technicians. The Board concludes that
adoption of the proposed rulesis consistent with the Board' s
objectives under 24 Del.C. 85301. The Board will adopt the
rules as proposed and the adopted rules will replace any
former version of said rules.

6. The Board's rules as adopted will provide as
follows.

7. The Board will submit this Order to the Register of
Regulations for publication in the July 1, 2003 issue and the
proposed rules will be effective July 11, 2003.

IT IS SO ORDERED this 5th day of June, 2003.

Daniel P. Stokes, President, Professional Member
Allan Angel, Vice-President, Public Member
Patricia Beetschen, Secretary, Professional Member
Vivian Cebrick, Public Member

Phyllis Mikell, Professional Member

Suzie Stehle, Professional Member

Clayton Yocum, Public Member

6.0 Continuing Education
6.1 Hoursrequired. For license or certification periods
beginning September 1, 2000 and thereafter, each massage/

bodywork therapist shall complete twenty-four (2